
 

AGENDA FOR THE WEST HAYMARKET 

 JOINT PUBLIC AGENCY (JPA)  

TO BE HELD FRIDAY, May 3, 2013 AT 9:30 A.M. 

  

CITY-COUNTY BUILDING 

555 S. 10
TH

 STREET 

CITY COUNCIL CHAMBERS ROOM 112 

LINCOLN, NE 68508 
 

 

1. Introductions and Notice of Open Meetings Law Posted by Door (Chair Beutler) 

 

2. Public Comment and Time Limit Notification Announcement (Chair Beutler) 

 

Individuals from the audience will be given a total of 5 minutes to speak on specific items 

listed on today’s agenda.  Those testifying should identify themselves for the official record. 
 

3. Approval of the minutes from the JPA meeting held April 18, 2013 (Chair Beutler) 

 (Staff recommendation is for the JPA Board to approve the minutes as presented) 

 

4. WH 13-41 Resolution to waive the Joint Public Agency’s option to extend the commencement 

date for payment of the District Energy Corporation’s Demand Charge -- Facilities Financing 

under the Energy Services Agreement with District Energy Corporation from September 1, 2013 

to September 1, 2014. (Dan Marvin/Michael Rogers) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

5. WH 13-42 Resolution to approve the Agreement with Hausmann/Dunn, a joint venture, to 

provide construction manager at risk preconstruction and construction phase services for Precast 

Parking Deck Nos. 2 and 3. (Paula Yancey) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

6. WH 13-43 Resolution to approve Customer Energy Services Agreement with Project Oscar LLC 

for the delivery of thermal energy to the Project Oscar LLC premises located on the southwest 

corner of Canopy Drive and P Streets. (Dan Marvin/Chris Connolly) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

7. Set Next Meeting Date:  Thursday, May 16, 2013 at 3:00 p.m. in City Council Chambers  

Room 112 

 

8. Motion to Adjourn 
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WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 

Board Meeting 

April 18, 2013 
 

 

Meeting Began At: 3:00 P.M. 

 

Meeting Ended At: 4:00 P.M. 

 

Members Present: Chris Beutler, Eugene Carroll, Tim Clare 

 

 

Item 1 -- Introductions and Notice of Open Meetings Law Posted by Door 

 

Chair Beutler opened the meeting with introduction of the Board members.  He advised that the open 

meetings law posted at the back of the room is in effect. 

 

Item 2 -- Public Comment and Time Limit Notification 

 
Public comment is welcome.  Beutler stated that individuals from the audience will be given a total of five 

minutes to speak on specific items listed on today’s agenda.  Those testifying should identify themselves for 

the official record and sign in. 

 

Item 3 -- Approval of the minutes from the JPA meeting held March 22, 2013 

 

Beutler asked for corrections or changes to the minutes of the March 22, 2013 meeting.  Being none, 

Carroll moved approval of the minutes.  Clare seconded the motion.  Motion carried 3-0. 

 

Item 4 -- Approval of March 2013 Payment Registers 
 

Steve Hubka, City Finance Director, presented the payment registers for March 2013.  Hubka noted that 

the register was for just over $11 million, including the Public Works bill.  The largest expenditure was 

$9.6 million to Mortenson. 

 

Clare asked if we were on budget and if this is for Phase I or Phase II.  Hubka responded that we are on 

budget and this reflects Phase I, except for any payments to PC Sports for coordination on Phase II.  

There is a separate report now for Phase II.  Clare continued by asking if, from an audit perspective, we 

have all of the proper documents and signatures necessary.  Hubka responded yes. 

 

Hearing no public comment, Carroll moved approval of the payment registers.  Clare seconded the 

motion.  Motion carried 3-0. 

 

Item 5 -- Review of March 2013 Expenditure Reports 

 

Hubka explained that there are now three expenditure reports:  1) Operating budget for the JPA,  

2) Phase I Budget Job Cost Report, and 3) Phase II Job Cost Report.  The only expenditure to date out of 

Phase II is the $20,000 paid to PC Sports for coordination of the Phase II projects. 
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Jane Kinsey, Watchdogs of Lincoln Government, questioned the total in the Contingency Fund.  She 

inquired if it was over the $6 million shown in this report and if it is the same amount as was planned 

originally. 

 

Paula Yancey, Project Manager from PC Sports, explained that the amount Kinsey was referring to in 

this report is for Phase I only.  In the Phase II budget, there is an additional contingency amount of 1.5% 

of the overall budget.  There has been a contingency in all the budgets, which fluctuates up and down as 

budgets are reconciled and updated. 

 

Item 6 -- West Haymarket Progress Report (Paula Yancey) 
 

Yancey distributed a monthly information packet (attached hereto) on the status of the Pinnacle Bank 

Arena and associated infrastructure projects.  She began the progress report with the local participation 

report on all workers, including engineering and professional services.  Through March 2013, there have 

been 2,622 workers on site.  Of the total workers, 1,534 (or 59%) live in Lincoln/Lancaster County and 

another 813 (or 31%) live in Nebraska outside Lancaster County.  Only 275 (or 10%) were from outside 

Nebraska. 

 

Clare asked if this means the arena project has created 2,622 jobs.  Yancey explained that the workers 

have come through various projects, but that there have been opportunities on the various project for that 

number of people. 

  

Looking at just the construction employees doing the work onsite who are using Davis Bacon certified 

payrolls there have been 2,341 workers on site.  Of that total, 1,391 (or 59%) of the workers are from 

Lincoln/Lancaster County, 758 (or 33%) were from outside Lancaster but within Nebraska, and only 

192 (or 8%) were from outside of Nebraska.   

 

The West Haymarket company participation numbers show 400 firms have been awarded contracts.  Out 

of the total firms, 295 (or 74%) were Nebraska contracts and 105 (or 26%) were outside Nebraska.  That 

equates to $159 million out of a total $223 million awarded to firms that actually have an address in 

Nebraska. 

 

Adam Hoebelheinrich, PC Sports, proceeded with the infrastructure update for the area around the 

arena.  Hoebelheinrich displayed images of the area including: 

 

 The first pour of 2013 -- they finished 7th Street major pours this week.  Hawkins is doing a 

good job of scheduling their pours as weather permits. 

 Parking Deck #1 – they are much further along now than shown in the image.  They have 

completed about 90% of all precasts and will complete all within a couple of days.  If not for the 

rainy weather, they already would be done.  However, everything is on schedule and on budget.  

This shows the garage from Pinnacle Arena Drive looking north showing the west bay.  The east 

and middle bay of the parking garage are already completed. 

 Deck #1 Topping Pours – the east and west bays are about 40% complete, so there is lots of 

ready surface on which cars can travel. 

 The TDP’s Canopy Lofts & Hobson Hyatt Hotel/Condo Projects – TDP canopy lofts are shown 

as the yellow buildings.  This shows the grey metal panels and brick finishes.  Most of the 

windows are in, and they are working on interior finishes.  In the foreground is the Hobson Hyatt 

Hotel/Condo Project.  They have started steel on that and are well out of the ground on that 
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development as well.  In this image, the arena is behind the yellow building and is taken from the 

parking garage looking northeast. 

 View of “R” Street looking east.  The street is poured.  Parking Deck #1 is on the right, followed 

by the Lofts building, and then the Railyard framework.  On the left side is the arena garage.  

This gives a picture of Arena Drive looking towards downtown. 

 Pedestrian bridge construction – it is now possible to get a feel traveling over 180 where the 

bridge will sit and how it will look.  In the last month, the girders have been set and today they 

were post-tensioning the strands that go through the precast to provide strength to the bridge. 

 Pedestrian bridge – Loading Tensioning Cables 

 Pedestrian bridge – Pouring Bridge Diaphragms 

 Aerial view of the arena as of March 15 

 Aerial view of the entire development area as of March 15 – this gives a good view of the last 

month’s progress and especially on the completion of Parking Deck #1. 

 

John Hinshaw, Mortenson Construction, reported on the Pinnacle Bank Arena progress.  His summary 

of the month’s milestones include: 

 

 Painting and finishing on all levels of the building 

 Acoustic ceiling grid installation has started 

 Bathroom fixtures and finishes 

 Erection of garage precast on the arena site is complete 

 Ramp from grade between the Post Office and the arena has precast started and erection is up 

and will shortly reach the bridge shown in previous presentation slide  

 Seating installation is ongoing 

 Scoreboard has been delivered and assembled on site 

 

They worked 101 consecutive days without a recordable safety incident, and only had one incident in 

the last 313 days.  They average over 350 craft workers daily.  Images displayed show a young person 

signing a wall and other images taken during Family Day where the workers were recognized and 

allowed to bring in their families to see what they do every day.  As shown in the top right image, Coach 

Miles attended Family Day to shake hands, thank the workers, and sign some autographs. 

 

The below construction images were viewed and are in the attached packet: 

 

 Ribbon board – set in place and visual is set at the bottom of premium level 

 Seat installation – complete on main concourse down and now working on upper concourse 

 Feature tile on main concourse bathroom entrances 

 Bathroom fixtures with stalls being set 

 The UNL locker room where work has started in earnest – picture shows some tile in the men’s 

locker room 

 Ceiling installation is ongoing throughout 

 Mockup suite picture with some cleanup remaining and some small fixtures to complete 

 Counter tops and millwork are being installed throughout the arena.  Top left picture is of the 

pizza bar on the premium level. 

 Premium level higher end finishes on main concourse 

 Polished concrete work on main and upper levels 

 Above the scaffolding, the finishings are complete and lobby light installation is shown.  Shortly 

they will break down the lobby scaffold and open it for good. 
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 Scoreboard was assembled over the last week and a half.  It can move up and down and will be 

lit up next month.  

 Bridge arena ramp where it meets the bridge with two more bays of precast to be set 

 Ramp precast erection where ramp on the right takes you to the bridge that takes you over to the 

festival space 

 Ramp masonry on the base of the ramp 

 Site work is ongoing around the arena.  In spite of the wet weather, work continues.  Here it 

shows an emergency generator for the arena. 

 Garage precast erection for the completed garage 

 

Responding to Clare’s question, Hinshaw confirmed that they are on time and on budget.  There was no 

public comment and the Board moved to the next agenda item. 

 

Item 7 -- WH 13-34 Resolution to approve the Joint Public Agency Conduit Transfer Agreement 

between the City of Lincoln, Nebraska and the West Haymarket Joint Public Agency to transfer 

the JPA Conduit System to the City of Lincoln. 

 

Dan Marvin, Secretary for West Haymarket JPA, introduced this resolution stating it was a transfer from 

the JPA to the City of the conduit placed under the streets.  Under the streets are two pipes four inches in 

diameter through which they run conduit.  The City has been actively recruiting providers to come to 

Lincoln and this provides some competition and redundancy for telecommunications.  The idea is to 

provide this asset to the City so that the arena can hook into telecommunication services and also make 

it available for other developments in the area.  This provides fiber to the festival space for SMG to do 

their business as well. 

 

Responding to Kinsey’s question, Marvin explained this was not a backup in case of failure.  He 

explained that the City has a very active downtown fiber program to provide conduit for commercial 

services.  They would like to invite other providers to come to Lincoln.  By providing competition in the 

marketplace, you get the best pricing for those needing to take advantage of communication services – 

whether it is phone or internet services.  With this transfer, they want to make this conduit available so 

that carriers can use this conduit to provide service to all the businesses in the area.   

 

When installing streets, they want to include the things underground with the initial construction that 

have little cost and would be very expensive to install later.  By providing opportunities for additional 

carriers it allows the arena, who needs a considerable amount of bandwidth, along with other businesses 

to get the best pricing.   

 

Kinsey asked why this was financed through the arena project, rather than the City or a downtown group 

paying.  She also wanted to know the total cost.  Marvin responded that the JPA was tasked with 

providing the public infrastructure -- such as water, sewer, and roads.  For very little cost, the conduit 

could be installed at the front end of the infrastructure completion.  The cost of the entire district is 

approximately $160,000. 

 

Kinsey then asked how the decision was made to include this work.  Marvin explained this was assumed 

since the project was started.  Prior to the vote, the public was informed that the public infrastructure 

would be included with the project, and they would not be taxing the City of Lincoln’s infrastructure 

budget for this work.  It was discussed in 2009 when the budget was being developed. 
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Kinsey is worried that it sounds like this is being done for future internet in Lincoln and the arena is 

bearing the costs, rather than the other groups she mentioned.  Marvin again reiterated that what he 

heard during development and decisions on these items years prior was that the public did not want the 

city taxpayers to bear additional costs due to construction.  The costs were built into the budget.  

 

Rick Peo, City Attorney’s Office, confirmed that when the JPA was created it was always envisioned 

that JPA would install public improvements within the properties that were under its ownership.  In that 

respect it is like a private developer that has to put in the public improvements for their land when it is 

developed.  Those improvements are then eventually dedicated to the City of Lincoln.  This was the plan 

from the beginning.  The City of Lincoln has a conduit system and this transfer agreement is to put the 

JPA conduit system under common ownership.  It will become the City conduit system operated by the 

City for continuity.  This agreement is simply the formal process of turning over those improvements, 

such as previously happened with the streets.  The decisions were made when UNL and the City created 

the JPA.  This agreement is simply carrying out the nature of the legal agreements.  Any new carriers 

coming in would be regulated by City ordinance.  Responding to Kinsey, Peo explained that all of this 

was detailed in public documents, which are a matter of public record. 

 

Carroll moved approval and Clare seconded the motion.  Motion passed 3-0. 

 

Item 8 -- WH 13-35 Resolution to approve Amendment No. 011 to the Agreement between DLR 

Group, Inc. and the West Haymarket Joint Public Agency to provide for the design and other 

services needed to change the flooring in the South and North Lobby areas of the Pinnacle Bank 

Arena from stained concrete to epoxy terrazzo. 
 

Yancey reported that this resolution to approve Amendment No. 011 is for the design and construction 

documents required for the terrazzo flooring in the lobbies of the arena.  The installation and 

construction agreement is coming up in a later agenda item.  The design services are required for 

Mortenson to construct the floors and this is a reasonable cost, so they recommend approval of the 

$8,000 to the DLR Group out of contingency dollars. 

 

Kinsey asked how much money was involved and from where it would come.  Yancey responded it was 

for $8,000 and would come out of the contingency line item shown in the budget.  Kinsey asked who 

makes up the DLR Group.  Yancey detailed that DLR is its own company and has offices in both Omaha 

and Lincoln, as well as other locations across the country.  

 

Kinsey asked why include the enhancement and why it was not included in the original plan.  Yancey 

explained that they looked at the durability and lifetime of products after they reviewed where they were 

on the budget.  They felt that it was a worthwhile addition as the terrazzo floors will last the lifetime of 

the building.  This was looked at originally, but it was decided to wait and see where they were on the 

budget after the required components of the GMP.  They wanted to make sure they got out of the 

ground, that they could coordinate with BNSF and get the railroad tracks out, etc.  They wanted to be 

sure the majority of the finishes were bought out and to get through a couple of winters and then they 

planned to re-evaluate the budget. 

 

Kinsey’s understanding was that the Contingency Fund was for problems that might arise.  She wanted 

to know what plan B will be if there are problems if the contingency is used to make items fancy.  

Yancey said that the contingency is actually for several items.  They make sure the contingency is large 

enough at the beginning of the project to mitigate any circumstances outside the GMP that the owner 

needs to pay.  At this stage, they are confident that they can anticipate and absorb any unforeseen costs 
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that may come.  Unforeseen underground items, environmental items, and weather-related issues are 

pretty much behind them now.  The contingency amount does not need to be as great at the end of the 

project.  With that, they are now confident that the amount is sufficient to mitigate any additional risks, 

as well as provide enhancements to the building. 

 

Kinsey questioned what would be done with the contingency dollars after opening of the arena.  As 

explained by Yancey, the budgets will be reconciled at the end of the project.  It is all JPA money. 

 

Beutler stated they are dealing with the item in front of them.  They are not anticipating a need for a plan 

B with regard to covering this particular item.  Kinsey asked if the money is all spent will the City be 

responsible to pick up the cost.  Beutler responded no because the arena is still under the JPA and there 

will be an ongoing budget.  Responding to Kinsey as to whether there would be a contingency within 

that budget, Beutler was unsure since it has not been done yet. 

 

Kinsey wondered, since the taxpayers support Pershing, if there will still be money to support the arena.  

She stated that the public was concerned about the increased budget beyond what was expected and now 

there is dipping into the Contingency Fund to make things a little bit fancier.  Therefore, the issue is 

whether there is a plan B.  She believes there is a crisis in government – not just nationally, but in 

Lincoln also.   

 

Beutler strongly disagreed that there is a crisis in government in Lincoln.  Beutler explained that the 

terrazzo is a good long-term investment, which lasts much, much, much longer than other floor 

coverings.  The reason to invest in it if the capital is available upfront is that it is a solid, durable, long-

term investment. 

 

Carroll moved approval of the resolution.  Clare seconded the motion.  Motion carried 3-0. 

 

Item 9 -- WH 13-36 Resolution to approve Amendment No. 012 to the Agreement between DLR 

Group, Inc. and the West Haymarket Joint Public Agency to provide for a new office in the 

commissary storage area of the Pinnacle Bank Arena. 

 

Yancey stated this resolution is another DLR Group amendment to provide design services and 

construction documents for an office previously decided upon for a kitchen or commissary manager.  

This includes electrical, data, walls, ceilings, and other required items needed to build the office space.  

The amount of the amendment is $5,750 and approval is recommended.       

 

Being no public comment, Carroll moved approval of the resolution.  Clare seconded the motion.  

Motion carried 3-0. 

 

Item 10 -- WH 13-37 Resolution to approve Change Order No. 5 to the Final Guaranteed 

Maximum Price Amendment to the Amended and Restated Construction Manager at Risk 

Contract with M.A. Mortenson to add additional work including supports for the “N” sign, power 

for illuminated signage, refrigerators in the Loge Boxes,  terrazzo flooring and sub-woofer 

speakers at the arena bowl. 

 

Yancey distributed a Motion to Amend on this item due to the decision to remove a line item from 

Change Order No. 5 while discussions continue on that particular category.  However, the overall 

resolution is for approval of Change Order No. 5 to Mortenson Construction’s Guaranteed Maximum 

Price.   
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This adds the ‘N’ to the outside of the building, which was agreed upon in the lease agreement.  The cost 

of this item is out of the Contingency Fund.  The power for the advertising signage was discussed earlier 

and will come out of the CSL Legends line item.  It adds some loge box refrigerators that will come out 

of the FFE line item.  Mortenson is installing other refrigerators and the decision was that this addition 

made sense for economies of scale and ease of installation.  Finally, this includes the upgraded terrazzo 

flooring to come out of the Contingency Fund.  The item proposed for removal is the subwoofer 

speakers.  This change order is within the overall arena budget.  The revised amount of the change order 

will be for $630,495 and approval is recommended.   

 

Kinsey announced she was sorry to hear that Mayor Beutler and Mr. Carroll do not believe there is a 

crisis of trust in government.  She thinks if we use all of the contingency money, it looks like we are 

going to use it because it is available.  People believe that is how government operates and it is not 

approved.  She would like to know what contingency dollars will be left as all types of unknown 

problems could arise.  If this is $600,000, she questioned how much remains.  Yancey responded that 

there are several millions remaining and there are several millions in the overall infrastructure 

contingency as well.  They still believe that taking into account where the project is in the process and 

the remaining work they not only have enough to complete the projects successfully, but also they will 

be able to reconcile and remain within the budgets that the JPA has approved. 

 

Kinsey wanted to know if there were plans to spend the millions that remain.  Yancey responded no.  

They want to look at expenditures at appropriate times as they may arise.  Kinsey followed up stating 

that due to the amount of money available the public should not be concerned over the expenditures for 

the items to make the arena fancy.  Yancey responded that they would not recommend or authorize 

expenditures if they did not think unknowns were planned for or past the point of concern.  Responding 

to Kinsey regarding disaster situations, Yancey explained that there is insurance for disaster situations.  

They tried to cover all the bases as to emergencies and disasters. 

   

Kinsey asked if it is anticipated we should expect future fancy items to be added.  Yancey responded not 

necessarily, but it could happen as we get ready to open and may need to use contingency dollars.  

However, they do not anticipate there to be large items that could not be covered.  Yancey explained that 

in her experience in constructing similar buildings that this is the point in the project timeline where 

several owners have made the decision to install the terrazzo flooring.   

 

Carroll moved approval of the main motion.  Clare seconded the motion.  Carroll moved approval of the 

motion to amend.  Clare seconded the motion to amend.   

 

Carroll explained that the amendment removes the subwoofer speakers from this item.  Responding to a 

Clare inquiry, Yancey explained that the subwoofers were removed simply to allow time for further 

discussion and possible alternative funding source for the item.  The subwoofers are a component of the 

sound system that creates additional sound capabilities within the building.  Clare wanted to ensure that 

removing these from this item does not exclude them from the project.  It is very important to the 

University that these be included.  Yancey confirmed that removing them here, does not exclude them. 

 

Motion to Amend No 1 carried 3-0.  The main resolution as amended was adopted 3-0. 
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Item 11 -- WH 13-38 Resolution to approve Change Order No. 6 to the Final Guaranteed 

Maximum Price Amendment to the Amended and Restated Construction Manager at Risk 

Contract with M.A. Mortenson to add additional work to upgrade UNL lockers in the Arena. 

 

Yancey explained that due to the amendment on the last item, this item needed amended as well.  

Because Change Order No. 5 changed, we start out with a lower contract value on this change order.  

Confirming Beutler’s clarification, Yancey stated it is required due to the sequencing of the change 

orders. 

 

Per the lease agreement, UNL is required to fund any upgrades or enhancements to their locker rooms 

beyond the base defined in the agreement.  The University has provided a design and a list of upgrade 

items to be included.  This change order is for Mortenson to complete the changes for the University.  

The total amount requested is $514,605.  This agreed upon amount will all be funded by UNL.  They 

will repay the JPA for the cost of the changes.  This does not come out of the JPA budget or the 

Contingency Fund. 

 

Beutler asked if the amount was to cover upgrades in only the locker rooms to which Yancey answered 

in the affirmative.  It covers upgrades to carpet, speakers, tile, lockers, changes in rooms all requested by 

the University. 

 

Clare wanted to be sure to note that this does increase the budget.  However, the University Athletic 

Department (private funds from that source – no taxpayer dollars) will be the revenue source for these 

additional dollars.  He has talked to the Athletic Department and they are in full agreement with the 

changes and the dollar amount requested.  Yancey agreed saying they have met several times to verify 

and for specifics on what UNL wants. 

 

Kinsey thanked Clare for the clarification and was thankful to see these improvements would be covered 

by private, and not taxpayer, dollars. 

 

Carroll moved approval of the main motion.  Clare seconded the motion.  Carroll then moved approval 

of the motion to amend.  Clare seconded the motion to amend.  Motion to Amend No 1 carried 3-0.  The 

main resolution as amended was adopted 3-0. 

 

Item 12 -- WH 13-39 Resolution to approve Change Order No. 9 to the Contract Agreement with 

Hawkins Construction Co. for the West Haymarket Joint Public Agency Infrastructure 

Improvements Core Area Roadway and Utilities Project to exclude certain quantities for items to 

be incorporated into the JPA Streetscape Project and make other actual quantities adjustments. 

 

Yancey explained this resolution was to approve a deductive change order for $166,590.62.  This moves 

some scope in Hawkins Construction Co. to the streetscape contract to be discussed in the next item.  

This will reduce Hawkins contract to $12,934,626.77 and they recommend approval of this change.  

Responding to Beutler’s question, Yancey explained the savings would go to the streetscape item. 

 

Kinsey thanked the board for the reduction on this item. 

 

Carroll moved approval of the resolution.  Clare seconded the motion.  Motion carried 3-0. 
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Item 13 -- WH 13-40 Resolution to approve the Contract Agreement between the West Haymarket 

Joint Public Agency and Sampson Construction Company, Inc. for the West Haymarket Joint 

Public Agency Infrastructure Improvements Core Area Roadway Streetscape Project (Bid No. 13-

082). 

 

As detailed by Yancey, WH 13-40 is to approve a contract with Sampson Construction for the 

streetscape project.  The work bid through the Purchasing Department and Sampson was the lone bidder.  

After review of the bid, the team has determined it was responsive and within the scope requested.  

Therefore, they recommend award to Sampson for $1,658,943.35.  This contract provides for specialty 

pavements, trees, landscaping, benches, site amenities, and directional signage in the area. 

 

Kinsey asked if this was in the original budget.  Yancey responded it was located in several different 

line items throughout the budget. 

 

Carroll moved approval of the resolution.  Clare seconded the motion.  Motion carried 3-0. 

 

Item 14 -- Set Next Meeting Date 

 

The next meeting date is set for Friday, May 3, 2013 at 9:30 a.m. in City Council Chambers Room 112. 

 

Item 15 -- Motion to Adjourn 

 

Carroll made a motion to adjourn the meeting.  Clare seconded the motion.  The meeting adjourned at 

4:00 p.m. 

 

 

 

 

    Prepared by: Pam Gadeken, Public Works and Utilities 













































































WH 13-41 Introduce:  5-3-13

RESOLUTION NO. WH- __________

WHEREAS, the West Haymarket Joint Public Agency (the “Agency”) is party to an Energy Service1

Agreement, dated as of October 6, 2011, as amended (the “ESA”) by and between the Agency and District2

Energy Corporation, a nonprofit corporation and interlocal agency organized by the City of Lincoln,3

Nebraska and The County of Lancaster, Nebraska (“DEC”), pursuant to which DEC provides thermal4

services to the Agency;5

WHEREAS, Section 6.03 of the ESA provides that “. . .[t]he Demand Charge – Facilities Financing6

will commence no earlier than September 1, 2013, and, at the option of the [Agency], may be extended up7

to September 1, 2014” (such option of the Agency to extend the commencement of such Demand Charge –8

Facilities Financing hereinafter referred to as the “Agency Option”); 9

WHEREAS, in order to take advantage of current interest rates, DEC is proceeding with the issuance10

and sale of one or more of its series of revenue bonds (the “DEC Bonds”) in part to finance improvements11

to facilities which provide thermal services to the Agency and are or will be owned by DEC (the “Project”);12

and13

WHEREAS, to enable DEC to proceed with financing for the Project, the Agency deems it14

necessary, advisable and in the best interests of the Agency to waive the Agency Option; 15

NOW, THEREFORE, BE IT RESOLVED, by the Board of the Agency, that the Agency hereby16

waives the Agency Option and agrees to pay the Demand Charge – Facilities Financing (as such term is17

referred to in the ESA) when due and payable in accordance with the other provisions of the ESA;18

BE IT FURTHER RESOLVED, that the waiver given herein shall be valid, binding and enforceable19

against the Agency;20

BE IT FURTHER RESOLVED, that the Agency acknowledges and agrees that DEC will rely on21

this Resolution as a valid waiver of the Agency Option; 22



BE IT FURTHER RESOLVED, that the chief financial officer and treasurer of the Agency (the1

“Authorized Officer”) is hereby authorized and directed to execute all instruments and certificates necessary2

or desirable to document the waiver of the Agency Option as contemplated hereby; and3

BE IT FURTHER RESOLVED, that all acts heretofore taken by the Board of the Agency or any4

officer of the Agency in connection with the matters referred to herein are hereby ratified, confirmed and5

approved in all respects.6

The City Clerk is directed to return an executed copy of this Resolution to Rick Peo, City Law7

Department, for transmittal to DEC.8

Adopted this _____ day of May, 2013.9

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Chris Beutler, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Eugene Carroll

-2-



WH 13-42 Introduce:  5-3-13

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Agreement between the West Haymarket Joint Public Agency and3

Hausmann/Dunn, a joint venture, to provide construction manager at risk preconstruction and4

construction phase services for Precast Parking Deck Nos. 1 and 2, is hereby approved subject to5

the attached modifications to make the Agreement consistent with the Amended and Restated6

Agreement for Deck 1, and the Chairperson of the West Haymarket Joint Public Agency Board of7

Representatives is hereby authorized to execute said Agreement as modified on behalf of the West8

Haymarket Joint Public Agency.9

The City Clerk is directed to return a copy of this Resolution and the Agreement to10

Hausmann Construction, c/o Chad Wiles, 8545 Executive Woods Drive, Suite 1, Lincoln, NE11

68512 and to J.E. Dunn Construction, c/o Brett Chapman, 8420 West Dodge Road, Suite 303,12

Omaha, NE 68114.13

Adopted this _____ day of _________________, 2013.14

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Chris Beutler, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Eugene Carroll



CONTRACT MODIFICATIONS

1. AIA Document A133-2009

! Delete Section 5.3.6

! Delete Section 6.8.1.12

! Delete Section 6.8.1.13

2. Exhibit 1

! Section 1A, First Paragraph – Delete word “agents” in line 3; replace “caused in
whole or in part” (4th line from bottom) with “but only to the extent caused”

! Section 2F, First Paragraph – Add “covered by insurance and allowed by the
applicable policy” following “claims and suits against JPA” in the first sentence.

! Section 6A – Replace the second to last sentence with “The maximum deductible
for such insurance shall be $10,000 for each occurrence (other than flood and
earthquake), which deductible shall be the responsibility of the Contractor, but
allowed as a Cost of Work”

! Section 6B – Add “Flood and earthquake may be subject to sublimits”

! Section 6E – Add a new paragraph: “The Contractor and Owner waive rights
against each other for claims and damages to the extent such claims and damages
are covered by property insurance during or after completion of the Work.”
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WH 13-43 Introduce:  5-3-13

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Customer Energy Service Agreement between the West Haymarket Joint Public3

Agency and Project Oscar, LLC for the delivery of thermal energy to the Project Oscar, LLC premises4

located on the southwest corner of Canopy Drive and P Streets, is hereby approved and the Chairperson5

of the West Haymarket Joint Public Agency Board of Representatives is hereby authorized to execute6

said Agreement on behalf of the West Haymarket Joint Public Agency.7

The Chairperson is further authorized to execute the attached Memorandum of Customer8

Energy Services Agreement on behalf of the West Haymarket Joint Public Agency.9

The City Clerk is directed to return a copy of this Resolution and the Agreement to Rick Peo,10

City Law Department, for transmittal to Project Oscar, LLC.  11

The City Clerk is further directed to return the original Memorandum of Customer Energy12

Services Agreement to Rick Peo, City Law Department, to be filed of record with the Register of Deeds13

and indexed against Lot 1, Block 6, West Haymarket Addition and Lot 2, West Haymarket 1st14

Addition.15

Adopted this _____ day of _________________, 2013.16

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Chris Beutler, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Eugene Carroll



 

 

 

CUSTOMER ENERGY SERVICE AGREEMENT 
 
 

Between 
 
 

West Haymarket Joint Public Agency 
 

And 
 

Project Oscar, LLC  
 
 
 
 
 
 

Energy Services to the Southwest Corner  
of Canopy Drive and “P” Streets, 

 Lincoln, Nebraska 
 
 
 
 
 
 
 

May 3, 2013 
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 CUSTOMER ENERGY SERVICE AGREEMENT 
 
 
This Customer Energy Service Agreement (“Agreement”) is entered into as of this 3rd day of 
May, 2013, by and between West Haymarket Joint Public Agency, and its successors and assigns 
(“JPA”) and Project Oscar, LLC, a Nebraska limited liability company, and its successors and 
assigns (“Customer”). 
 
WITNESSETH: 
 
WHEREAS, the Customer desires Energy Services (herein defined) be delivered to its 
approximately 70,100 square feet of office space and approximately 9,900 square feet of retail 
improvements, located approximately on the southwest corner of Canopy Drive and “P” Streets 
Lincoln, NE and legally described as Lot 2, West Haymarket 1st Addition, Lincoln, Lancaster 
County, Nebraska (“Premises”); and 
 
WHEREAS, District Energy Corporation, a nonprofit Nebraska corporation organized by The 
City of Lincoln, Nebraska and The County of Lancaster, Nebraska pursuant to (a) the Nebraska 
Interlocal Cooperation Act and (b) the Nebraska Nonprofit Corporation Act, and its successors 
and assigns (“DEC”) will provide Energy Services for sale to such buildings and projects as may 
be authorized from time to time; and 
 
WHEREAS, the JPA and the DEC have entered into an Energy Services Agreement, dated 
October 1, 2011 wherein the JPA and DEC agreed for the DEC to construct a district energy 
plant on Lot 1, Block 6, West Haymarket Addition, Lincoln, Lancaster County, Nebraska (“Plant 
Site”) and distribution system equipment within public right-of-ways or easements and provide 
Energy Services (as defined in the Energy Services Agreement) to the Arena and certain other 
private buildings and facilities in the West Haymarket Redevelopment Area, including the 
Premises; and 
 
WHEREAS, the DEC will charge the JPA the following monthly charges (defined in Art. I) 
pursuant to the Energy Services Agreement: 
 

Demand Charge - Facilities Financing 
Demand Charge - Other 
Commodity Charge; and 

 
WHEREAS, under the Energy Services Agreement, the JPA is and will remain the DEC's sole 
customer and it is the JPA’s responsibility to split off the proportional cost of the DEC bill to the 
Arena and the Points of Delivery to other buildings and facilities receiving heating and cooling 
from the Energy Services provided by the DEC to the JPA; and 
 
WHEREAS, the Energy Services provided to the JPA will be developed in phases.  The initial 
allocation of charges for providing Energy Services to the JPA is based upon a first phase service 
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capacity of 845,000 sq. ft. (460,000 sq. ft. public and 385,000 sq. ft. private, including the 
Premises).  During the first phase of Energy Services, the Demand Charge - Facilities Financing, 
Demand Charge - Other, and the Commodity Charge will be allocated to end users on a square 
foot basis, except that for the Demand Charge - Facilities Financing, the end user percentage of 
total cost will be split 69% public and 31% private; and 
 
WHEREAS, the JPA has developed Rate Class 1 (set forth in Exhibit A) as a pass-through rate 
that enables JPA to recover its actual capital costs as well as its actual operating costs, without 
including any JPA or DEC profits; and 
 
WHEREAS, the JPA and DEC have entered into an Addendum to the Energy Service 
Agreement (“Addendum”) dated January 24, 2013 wherein DEC agrees to provide Energy 
Services to the Points of Delivery identified in Exhibit C attached to the Addendum, including 
the Premises, to read the Meter at each Point of Delivery and record such readings on a 
consistent monthly basis, calculate the amount to be billed to each Point of Delivery and mail 
monthly statements for JPA Customer Energy Services in the amounts calculated pursuant to 
Section 4.01 of this Agreement for each Point of Delivery to the address provided by the JPA; 
and 
 
WHEREAS, in order for JPA to furnish such Customer Energy Services to the Customer, it is 
necessary, desirable and advisable that the Customer and JPA enter into this Agreement for such 
service. 
 
NOW THEREFORE, the parties hereby agree as follows: 
 

ARTICLE 1 
DEFINITIONS 

 
Unless the context otherwise requires, the terms defined in this Article I shall, for all purposes of 
this Agreement, have the meanings herein specified, to be equally applicable to both the singular 
and plural forms of any of the terms herein defined. 
 
1.01 DEC 
 

means District Energy Corporation acting through its duly appointed board members and 
agents acting within the scope of their duties and responsibilities, and its successors and 
assigns. 

 
1.02 Energy Services 
 

means the delivery of thermal energy by DEC to the JPA, through the generation, 
transmission, and distribution system and facilities operated by DEC (thermal energy 
system), for the purpose of heating and cooling public and private buildings and facilities 
in the West Haymarket Redevelopment Area. 
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1.03 Customer Energy Services 
 

means the delivery of thermal energy by JPA to the Customer through the thermal energy 
system for the purpose of heating and cooling the Premises.  
 

1.04 Service Piping 
 

means the piping connecting the DEC distribution facilities to Customer's service pipe 
flange.  

 
1.05 Point of Delivery 

means the point where the JPA supplies thermal energy to the Premises and which, unless 
otherwise agreed between the JPA and Customer, shall be the point where DEC Piping is 
joined to the Customer’s Service Piping and DEC thermal metering is installed. 
  

1.06 Meter 
 

means the device or devices including all auxiliary equipment necessary to measure and 
register a thermal quantity (energy or demand) that is supplied by JPA to the Point of 
Delivery.  

 
1.07 Facilities 
 

means the property and thermal energy system  equipment used by DEC to provide 
Energy Services to the JPA and the Customer.  

 
1.08 Parallel Production 
 

means all forms of thermal energy which could operate by JPA or the Customer in 
parallel with the Facilities or Customer Energy Services.  Such equipment may include, 
but is not limited to, heat-pumps, chillers or boilers, or geothermal loop field systems or 
facilities. 

 
1.09 JPA Demand Charge - Facilities Financing 
 

means the monthly charge the DEC will charge the JPA for DEC’s total annual debt 
service on the DEC indebtedness issued to finance the cost of DEC Facilities in order to 
provide Energy Services to the JPA.  

 
1.10 JPA Demand Charge - Other 
 

means the monthly charge DEC will charge the JPA to provide Energy Services to the 
JPA.  Demand Charge - Other includes the monthly electrical demand charge that LES 
charges the DEC to provide power at peak demand points, and also includes a charge for 
operation and maintenance which is comprised of (1) the cost of operating and 
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maintaining the Facilities (O&M), (2) administrative and general cost of managing the 
Facilities (A&G),  and (3) the cost of debt service coverage to generate funds for future 
capital needs.  

 
1.11 JPA Commodity Charge 
 

means the monthly charge DEC will charge the JPA for energy used to produce and 
deliver thermal energy to the JPA. 

 
1.12 JPA Total Charge 
 

means the sum total of the monthly charges the DEC will charge the JPA for the JPA  
Demand Charge - Facilities Financing, the JPA Demand Charge - Other, and the JPA 
Commodity Charge billed to the JPA by the DEC.   

 
ARTICLE 2 

AGREEMENT TERM 
 
2.01 This Agreement shall remain in effect and binding upon the Customer and JPA and their 

assigns for thirty-five (35) years from the Effective Date (defined below); provided that, 
the Customer shall have the exclusive option to extend this Agreement for three (3) 
additional five (5) year terms.  The Customer shall provide written notice of exercising an 
option not less than one year prior to expiration of the Agreement or an option term. 

 
2.02 This Agreement shall become effective on the date of substantial completion of the 

Premises (“Effective Date”) unless, prior to the Effective Date, another Effective Date is 
agreed to by both the JPA and the Customer. 

 
2.03   In the event the building improvements located on the Premises are destroyed and not 

rebuilt, then the Customer may terminate this Agreement by providing sixty (60) days 
written notice of termination of this Agreement, where upon this Agreement shall 
terminate. 

 
ARTICLE 3 
SERVICE 

 
3.01 JPA will provide Customer Energy Services to Customer and Customer will accept and 

use Customer Energy Services for all of Customer’s heating and cooling purposes at the 
Premises throughout the Term specified in Article 2, subject to Section 3.02 and Section 
11.02.   

 
3.02 The parties acknowledge that the Customer and/or its tenant(s) or lender, may require or 

elect to have Parallel Production system(s) for redundant, back-up or supplementary 
heating and/or cooling system(s) and/or alternative energy source(s) to heat and/or cool 
the Premises and/or a tenant’s space and shall be operated pursuant to Section 11.02.   
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3.03 JPA reserves the right to interrupt the supply of Customer Energy Services to enable 

DEC to make any necessary repairs or connections to its Facilities.  JPA will attempt to 
give Customer 24 hours advance notice of such interruption. 
 

3.04 JPA will use commercially reasonable efforts at all times to provide Customer with a 
regular and uninterrupted supply of Customer Energy Services throughout the year on a 
twenty-four-hour-a-day basis except as interruptions may be required by DEC to make 
any necessary repairs or connections to its Facilities, but JPA does not warrant or 
guarantee uninterrupted service, and JPA shall not be liable for any special, indirect or 
consequential damages relating to or arising from an interruption in service.  In the event 
of any interruption of service, both parties shall be prompt and diligent in attempting to 
remove and overcome the cause of the interruption, and nothing contained herein shall be 
construed as permitting JPA to refuse to deliver, or Customer to refuse to accept, 
Customer Energy Services after the cause of interruption has been removed. 

 
3.05 The Customer agrees and acknowledges that DEC currently owns all of the Facilities and 

is responsible for the operation, repairs, and maintenance of such Facilities on behalf of 
JPA.  The parties further agree and acknowledge that the DEC is the agent of the JPA 
with regard to delivery of the Customer Energy Services.  The Customer shall contact the 
JPA or a designated agent regarding all issues of billing and customer service.  For 
purposes of this Agreement, the Customer consents to allowing JPA, DEC, or any of their 
employees, agents or contractors on or in the Premises, to the extent necessary, and at all 
times that are reasonable in order to repair or maintain the Facilities. 

 
ARTICLE 4 

TOTAL CHARGE RATES AND CHARGES 
 
4.01 Upon the Effective  Date, the Customer shall pay on a monthly basis the formula rate 

charges calculated by JPA for all customers in Rate Class 1 based upon the Rate Class 1 
formula rate charge attached hereto and marked as Exhibit A.  Under no circumstances 
shall JPA derive a profit from the Customer.  JPA reserves the right to include 
administrative costs and overhead expenses necessary for performing this Agreement.  
The formula rate charges for Rate Class 1 shall be included in the books and records of 
the JPA.  The Customer agrees that the Appendix to Exhibit A is an illustration of the 
formula rate charges for Rate Class 1 and is provided for informational purposes only.  
The Customer further agrees that the amount of each of the JPA Charges in said 
Appendix is not a representation or warranty by the JPA as to the actual amount of the 
JPA Charges to be billed to Customer and Customer understands and acknowledges that 
the cost for the JPA Charges in said Appendix are only estimated budget forecasts which 
are not guaranteed and which are subject to change. 

 
4.02 The JPA shall have the right to amend, modify, or change the rate schedule for Rate Class 

1, subject to this Section, following forty-five (45) days’ notice to the Customer and an 
opportunity for the Customer to contest the amendment, modification, or change at a 
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hearing of the JPA Board of Representatives.  A request for a hearing must be made 
within thirty (30) days of the notice of amendment, modification, or change of the rate 
schedule.  Any amendment, modifications or changes by JPA to the rate schedule will not 
discriminate against the Customer and will be based on necessary adjustments to any or 
all elements of the JPA Total Charge and will be based upon the actual pass-through 
costs without including any JPA or DEC profits. 

 
4.03 Energy Services provided by JPA to any building or other structure belonging to a third 

party that begins after execution of this Agreement by both parties shall not result in an 
increase in any costs to the Customer and the Customer’s monthly charges under this 
Agreement shall be recalculated pursuant to the formula established for Rate Class 1. 

 
4.04 JPA shall not charge the Customer nor shall the Customer pay for any  Demand Charge-

Facilities Financing as defined in Rate Class 1 (Exhibit A) for any month in which the 
Customer did not use or consume any Customer Energy Services from JPA. 

 
ARTICLE 5 

DELIVERY POINT 
 
5.01 JPA rates are based upon the supply of Energy Services to the entire Premises through a 

single delivery and metering point.  If JPA agrees to supply Energy Service to more than 
one Point of Delivery at the Premises, each Point of Delivery will be considered a 
separate service, provided however, meter readings shall be combined for billing 
purposes.  Equipment which can transfer load between separately metered Energy 
Services may be allowed with the consent of the JPA.  

 
5.02 The Parties acknowledge that the Energy Delivery Points described in Exhibit C of the 

Addendum as “Woodbury Building #1, Canopy Rd. & “P” St., Lincoln, NE 68508” is the 
same as the Premises.  The location of the connection point on the Premises between 
DEC’s system and the Customer’s system shall be agreed upon by the JPA and Customer 
and must be approved by DEC. 

 
ARTICLE 6 

PAYMENT AND BILLING 
 
6.01 Charges for Customer Energy Services shall be calculated monthly in accordance with 

Article 4 above.  
 
6.02 JPA shall be paid monthly for Customer Energy Services made available to the 

Customer.  Payment is due and payable at the accounting office of JPA at 555 S. 10th 
Street, Suite 103, Lincoln, NE 68508 upon the Customer’s receipt of the monthly billing 
statement and is delinquent if not paid to JPA within thirty (30) days from the date 
rendered.  Billing statements for the Premises Point of Delivery shall be sent to Project 
Oscar, LLC, 11422 Miracle Hills Drive, Suite 400, Omaha, NE  68154, unless the 
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Customer provides a different party or address.  Any overdue balance is subject to a late 
charge of one percent per month.  

 
6.03 Termination of Customer Energy Services may occur for nonpayment of an undisputed 

bill over sixty (60) days in arrears.  JPA will provide written notice of delinquency status 
and termination thirty (30) days prior to termination of Customer Energy Services.  

 
6.04 JPA may disconnect the Customer Energy Service to the Premises for the following 

causes:  
 

a. Without notice in the event of a condition determined by JPA or DEC to be hazardous 
or unsafe to the general public or any part of the thermal energy system. 

 
b. Without notice in the event of JPA determining that Customer equipment is being 

used in such a manner as to adversely affect the Facilities or Energy Services to the 
JPA. 

 
c. Without notice in the event of any unapproved Parallel Production installations by the 

Customer. 
 
d. Without notice in the event of a violation of the provisions of Article 12 of this 

Agreement. 
 

e. Upon 30 days’ written notice in the event of any other violation or noncompliance 
with this Agreement. 

 
f. Upon 30 days’ notice for failure of the Customer to provide and maintain to DEC 

unobstructed access to the Facilities by JPA. 
 
6.05 JPA may terminate the Customer Energy Service to the Premises for the causes in 

Section 6.04 after providing the Customer written notice and such failure continues for 
more than thirty (30) days after written notice thereof from JPA unless such failure 
cannot reasonably be cured within such thirty (30) day period and Tenant shall within 
such period commence and diligently pursue the curing of such failure. 

 
6.06 In the event this Agreement is terminated under any provision of Article 6 herein, the 

JPA reserves the right to seek damages from Customer to compensate JPA for all actual 
losses, costs, expenses and damages, but not indirect, special, incidental or consequential 
damages, suffered by JPA as a result of Customer’s breach of this Agreement. 

 
6.07 Upon termination of this Agreement under this Article 6, JPA and DEC shall have the 

right to enter the Premises and remove all of DEC’s equipment including, without 
limitation, all meters installed therein. 
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6.08 If the Premises is reconnected after disconnection, JPA may include a reconnection 
charge covering the cost of restoring Customer Energy Services including labor, material 
and equipment billed to the JPA by the DEC.  

 
6.09 If the Customer questions the accuracy of the calculations of any monthly statement for 

Customer Energy Services, it shall be deemed to be a disputed bill.  The Customer must  
present the disputed points in writing within thirty (30) days to avoid termination for 
nonpayment pursuant to Section 6.02.  JPA will provide in writing a response to the 
disputed points within twenty (20) days of the receipt of Customer’s dispute.  The 
Customer has the right to contest the remaining disputed points at a hearing of the JPA 
Board of Representatives.  A request for a hearing must be made within ten (10) days of 
receipt of JPA’s written response. 

 
6.10 DEC’s standard rules and regulations for providing Energy Services to the JPA as in 

effect during the Term of this Agreement and as may be amended shall be applicable to 
the provision of Customer Energy Services under this Agreement and are incorporated 
herein by this reference.  JPA, will provide the Customer a copy of the DEC’s standard 
rules and regulations, including any amendments thereto.  If there is a dispute regarding 
the DEC’s standard rules and regulations, the Customer must present the disputed points 
in writing within thirty (30) days.  JPA will provide in writing a response to the disputed 
points within twenty (20) days of the receipt of Customer’s dispute.  The Customer has 
the right to contest the remaining disputed points at a hearing of the JPA Board of 
Representatives.  A request for a hearing must be made within ten (10) days of receipt of 
JPA’s written response. 

 
6.11 The Customer shall be responsible for payment of all applicable taxes due as a result of 

the service provided under this Agreement.  The JPA shall include such taxes in the 
billing statement. 

 
ARTICLE 7 

SERVICE INSTALLATION 
 
7.01 Prior to connection of the Premises to the Facilities, the Customer’s piping and other 

equipment and controls must conform to DEC requirements or such other requirements of 
applicable governmental authorities or local utilities.  It is the Customer’s responsibility 
to obtain from applicable governmental authorities or local utilities, all information 
needed for the Customer’s design of the Customer’s heating and cooling equipment 
including but not limited to all required mechanical and control equipment, and the 
maximum pressure, flow and temperature available at the Point of Delivery. 

 
7.02 The location of the Service Piping and Meters shall be determined by JPA in coordination 

with the Customer.  Any piping installed without first determining the Point of Delivery 
shall be brought into conformance by the Customer upon notification by JPA.  It is the 
Customer’s responsibility to provide and maintain unobstructed access to the Meters for 
JPA.  JPA, at its expense, (i) will cause the DEC to extend the Facilities under a Access 
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Easement area abutting the Premises’ Point of Delivery on the west, including causing 
DEC to make the service tap connection, to the Building and (ii) will cause DEC to 
design and install all other DEC equipment and controls needed in order for the DEC to 
deliver Energy Services to the New Building, on or before October 1, 2013 and in 
accordance with DEC requirements.  The Point of Delivery, including service tap 
location and location of the meter shall be in a reasonable location as determined by DEC 
in coordination with the Customer. 

 
7.03 JPA has obtained and will continue to have the necessary fee title or easements for the 

Facilities to provide Customer Energy Services to the Premises during the Term of this 
Agreement.   

 
7.04 JPA will authorize the connection of Service Piping as soon as practical after final 

inspection by the appropriate authority(s) and DEC. 
 
7.05 The Customer shall notify JPA and DEC of any expected changes in Customer Energy 

Services which requires delivery of thermal energy for heating or cooling purposes at a 
level which exceeds 120% of the Customer’s prior maximum level of thermal energy 
delivered for heating or cooling purposes.  Such notice shall be given at least twelve (12) 
months prior to the expected change. 

 
7.06 The Customer shall provide any devices necessary to protect the Customer’s equipment 

from loss or damage due to disturbances in Customer Energy Services.  It is expressly 
understood that the JPA has no liability for any such loss or damage and Customer shall 
bear the risk of all such loss or damage. 

 
7.07 The Customer shall provide unrestricted access to a location on the JPA side of the Point 

of Delivery for the installation, maintenance and operation of DEC operated cutoff valves 
and thermal energy metering equipment. 

 
ARTICLE 8 
METERING 

 
8.01 The JPA shall cause DEC to furnish all Meters required to measure the Customer Energy 

Services supplied, and to keep such Meters accurate within the limits specified in 8.02.  
 
8.02 Either party at its own cost and expense may, at any reasonable time, request that any 

Meter used for billing purposes installed pursuant to the Agreement be tested by DEC.  If 
a Meter is found to violate tolerances set by equipment manufacturer’s specifications or 
to be otherwise defective, the JPA shall cause the Meter to be repaired or replaced by 
DEC and at no cost to the Customer.  Customer shall be afforded an opportunity to have 
its representative present during all testing which has been requested by the Customer.  

 
8.03 If any test of the Meters discloses inaccuracy in excess of the equipment manufacturer’s 

specifications, the Customer’s billing statement shall be adjusted for:  
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a. If the period can be determined, the actual period during which inaccurate 

measurements were made; 
 

b. If the period cannot be determined, the adjustments shall be made for the previous 
month or from the date of the latest test (if within the previous month) and for the 
elapsed period in the month during with the test was made.  Overpayment shall be 
refunded to the Customer. 

 
8.04 Should any Meter at any time fail to register or should the registration thereof be so 

erratic as to be meaningless, the amounts of Customer Energy Services provided shall be 
determined from the best data available.  

 
ARTICLE 9 

CONSTRUCTION AND GRADE CHANGES 
 
9.01 The Customer shall be liable to JPA for (i) all costs incurred in the relocation and repair 

of Facilities necessitated by construction work or grade changes on the Premises or (ii) 
the Customer’s Prorated Percentage as defined in Exhibit A required by other changes to 
the Energy Services or circumstances beyond the control of JPA and/or DEC.  

 
ARTICLE 10 

SYSTEM DISTURBANCES 
 
10.01 Customer will install corrective equipment, to be approved by DEC and meeting the 

specifications of local utilities, if DEC has reasonably determined the operation of the 
Customer’s equipment would result in a violation of DEC’s standard rules and 
regulations for providing Energy Services to the JPA.  

 
10.02 The Customer will protect DEC’s distribution systems from accidental or intermittent 

contamination from the Premises.  No mixing of DEC and Customer potable water shall 
occur.  DEC will not supply either hot or cold water for consumption by Customer.  

 
10.03 The Customer shall be responsible for the isolation of Customer’s potable water system 

from possible contamination contained from DEC’s distribution system equipment.  
 

ARTICLE 11 
CUSTOMER PARALLEL OPERATION 

 
11.01 The Customer shall only be allowed to interconnect thermal production equipment with 

the Facilities upon meeting written DEC’s Parallel Production requirements which shall 
be part of DEC’s standard rules and regulations for providing Energy Services to the 
JPA.    
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11.02 A Parallel Production system(s) may be installed and operated by the Customer or tenant 
of the Customer in circumstances when: (a) the JPA cannot or is not supplying sufficient 
amounts Customer Energy Services for any reason other than those set forth in Sections 
6.03 and 6.04; (b) the Customer has heating and cooling needs in excess of the capacity 
of the Customer Energy Services; (c) when the Customer or a tenant of the Customer is 
experimenting or operating a different heating and cooling technology than the steam and 
chilled water supplied by the Customer Energy Services supplied by the JPA; or (d) 
certain uses or situations on or in the Premises that require a substantially different 
cooling or heating requirement(s) than can be provided by JPA through the Customer 
Energy Services.  

 
 In the event that JPA cannot or is not supplying heating and cooling for any reason other 

than set forth in Sections 6.03 and 6.04, or is not due to (b) or (c) above, then the 
Customer may immediately begin operating a Parallel Production system(s).  When 
Customer Energy Services are restored by JPA under (a) above, then the Customer shall 
cease operation of the Parallel Production system(s) unless (b), (c) or (d) above applies.   

 
 In the event the Customer anticipates that the Premises will need additional heating or 

cooling that may exceed the capacity of the Customer Energy Services under (b) above, 
then the Customer shall consult with JPA and DEC before operating any Parallel 
Production system(s).  If the JPA and DEC can reasonably supply the needed heating and 
cooling, within the time reasonably needed by the Customer, then the Customer shall 
accept such Customer Energy Services from JPA as long as the Rate Class 1 formula is 
not increased.  If the JPA and DEC cannot supply all necessary heating and cooling for 
the Premises, then the Customer shall accept and pay for the maximum amount of heating 
and cooling that can be supplied by the JPA and DEC and the Customer shall be 
permitted to supplement the heating and cooling with its Parallel Production System(s). 

 
 In the event the Customer or a tenant of the Customer seeks to experiment or operate  a 

new heating and cooling technology on the Premises under (c) above, then the Customer 
or Customer and tenant shall consult with JPA and DEC before beginning any 
experiment or operation of the new technology that affects the heating and cooling 
system of the Premises.  For purposes of experimentation or operation, the Customer may 
request a reduction in the amount of heating and cooling needed for the Premises during 
such experiment or operation.  The Customer shall also be responsible for insuring that 
any such new heating and cooling technology complies with all applicable state and local 
statutes, codes, and rules for development or operation of heating and cooling equipment 
and facilities.  If (c) above applies, then JPA may resume supply of Customer Energy 
Services on a date and time that the JPA and Customer or the tenant of the Customer may 
agree upon. The Customer agrees to indemnify and hold the JPA and DEC harmless from 
any direct damages to the operation, maintenance, repair to the Customer Energy Service, 
resulting from the negligent design, construction, installation, operation, maintenance, 
repair, or removal of any heating and cooling system owned or operated by the Customer 
or a tenant of the Customer. 
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ARTICLE 12 
ASSIGNMENT AND SUCCESSORS 

 
12.01 The Premises and Plant Site shall hereafter be held, transferred, sold, leased, conveyed 

and occupied, subject to this Agreement and shall inure to the benefit of, shall run with 
the land, an shall be binding upon the Premises and Plant Site (hereinafter referred to 
individually as a “Parcel” and collectively as the “Parcels”) and each of which shall apply 
to and bind the heirs, assignees and successors in interest of each and every owner of a 
Parcel or Parcels.  The provisions of this Agreement shall be binding upon parties and 
their successors and assigns; provided, however, that the obligations of parties pursuant 
to this Agreement shall be binding upon such party and its successors and assigns only 
during their respective periods of ownership. 

 
12.02 Subject to Section 12.01, this Agreement shall not otherwise be assigned in whole or in 

part by the either party without the prior written approval of the other party.  This 
Agreement shall be binding upon the successors and permitted assigns of each party.  

 
ARTICLE 13 

INDEMNIFICATION 
 
13.01 The Customer shall, to the extent and as permitted by law, indemnify and hold JPA and 

DEC and their directors, employees, contractors, and agents harmless from any damage, 
liability or cost to the extent caused by the negligent or intentional acts, errors, or 
omissions of the Customer or caused by the breach of any of the representations, 
warranties or covenants of the Customer herein arising out of or in connection with the 
delivery of Customer Energy Services under this Agreement. Under no circumstances 
shall the Customer and its manager, members, directors, officers, employees, contractors, 
or agents, be liable to the JPA and DEC for any indirect, special, incidental or 
consequential damages, including but not limited to, loss of revenue, loss of full or partial 
use of facility, cost of capital or other similar damages. 

 
13.02 The JPA shall, to the extent and as permitted by law, indemnify and hold the Customer 

and its manager, members, directors, employees, contractors, and agents harmless from 
any damage, liability or cost to the extent caused by the negligent or intentional acts, 
errors, or omissions of JPA or caused by the breach of any of the representations, 
warranties or covenants of the JPA herein arising out of or in connection with the 
delivery of Customer Energy Services under this Agreement.  Under no circumstances 
shall JPA and its directors, officers, employees, contractors, or agents, be liable to the 
Customer for any indirect, special, incidental or consequential damages, including but not 
limited to, loss of revenue, loss of full or partial use of facility, cost of capital or other 
similar damages. 
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ARTICLE 14 
NOTICES 

 
14.01 Except as otherwise provided herein, any notices or communications permitted or 

required herein shall be deemed given where sent in writing by first class mail with 
sufficient postage affixed thereto to the following addresses of the parties.  Notice shall 
be deemed to be given 3 days following the date such notice is delivered to the United 
States Postal System or upon the date of actual delivery to the Party if another delivery 
system is used.  

 
a. If to the JPA:   555 S. 10th Street 

Suite 300 
Lincoln, Nebraska   68508 

 
 

b. If to Customer: :  Project Oscar, LLC 
Attn:  Zachary A. Wiegert 
11422 Miracle Hills Drive, Suite 400 
Omaha, NE  68154 
 

 With a copy to: Dinwoodey L.L.C.  
Attn:  Jeffrey K. Woodbury 
2733 E. Parleys Way, Suite 300 
Salt Lake City, UT  84109 

 
With a copy to: Tetrad Real Estate, LLC 
  c/oTetrad Corporation 
  Attn:  W. David Scott 
  11422 Miracle Hills Drive, Suite 400 
  Omaha, NE  68154 

 
With a copy to: Wiegert Development, LLC 
  c/o Wiegert Properties, LLC 
  Attn:  Zachary A. Wiegert 
  11422 Miracle Hills Drive, Suite 400 
  Omaha, NE  68154 

 
With a copy to: Olsson Associates 
  Attn:  Todd Lorenzen 
  1111 Lincoln Mall 

Lincoln, NE  68508 
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   With a copy to: Seacrest & Kalkowski, PC, LLO 
Attn:  Kent Seacrest 
1111 Lincoln Mall, Suite 350 
Lincoln, NE  68508 
 

 
ARTICLE 15 
ENTIRETY 

 
15.01 This Agreement is intended by the parties as the final expression of their agreement and 

is intended also as a complete and exclusive statement of the terms of their agreement. 
Notwithstanding any indication to the contrary in this Agreement, Customer 
acknowledges that DEC is not a party to this Agreement and that Customer’s sole rights 
and remedies with respect to the matters contained and described in this Agreement are 
against the JPA and not DEC.  All prior written or oral understanding, offers or other 
communications of every kind pertaining to the sale of Customer Energy Services to the 
Customer by JPA are hereby superseded and replaced.  

 
ARTICLE 16 

FORCE MAJEURE 
 
16.01 If JPA shall be wholly or partially prevented from performing any of its obligations under 

this Agreement by reason of or through strikes, lightning, rain, wind, riots, fire, flood, 
invasion, insurrection, civil commotion, accident, equipment failures, the order of any 
court, judge or civil authority, war, any act of God, the public enemy, or any other similar 
cause reasonably beyond its exclusive control and not attributable to its neglect, then in 
any such event, JPA shall be excused from whatever performance is prevented by such 
event to the extent so prevented, and JPA shall not be liable for any damage or loss 
resulting there from.  

 
ARTICLE 17 

ADDITIONAL PROVISIONS 
 

17.01 Pursuant to Section 3.01 of the Energy Service Agreement, JPA warrants and represents 
the following: 

 
a. the DEC and JPA have determined that there will be, during the term of this 

Agreement, availability of Energy Services and Facilities to provide Customer 
Energy Services to the Premises.   

 
b. DEC has advised JPA of the available capacity, pressure and temperature for Energy 

Services and JPA will cause DEC to provide the available capacity, pressure and 
temperature for Customer Energy Services to the Customer or Customer’s design 
team. 
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17.03 It is intended by the parties that this Agreement and the incorporated, attached and 
referenced documents shall be an integrated contract, but that invalidation of any of its 
provisions by judgment or court order shall in no way affect any other provisions which 
shall remain in full force and effect unless such court action shall materially change the 
intent of this Agreement.  Any uncertainty or ambiguity existing herein shall not be 
interpreted against a party because such party prepared any portion of this Agreement, 
but shall be interpreted according to the application of rules of interpretation of contracts 
generally. 

 
17.04 A Memorandum of this Agreement shall be recorded with the Register of Deeds of 

Lancaster County, Nebraska, against the Premises and Plant Site, at the Redeveloper’s 
expense. 

 
17.05 This Agreement may be executed in one or more counterparts which, when assembled, 

shall constitute an executed original hereof. 
 
 
 

[The remainder of this page intentionally left blank] 
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IN WITNESS WHEREOF, this Agreement has been executed as of the date first above written. 
 
 

WEST HAYMARKET JOINT PUBLIC 
AGENCY, a political subdivision and body 

ATTEST:      corporate politic of the State of Nebraska 
 
 
__________________________   By: _____________________________ 
Secretary             Chair 
 
 
 

PROJECT OSCAR, LLC, a Nebraska limited liability company 
 

By: MAKING HAY, LLC, a Nebraska limited liability company, 
Its Manager 

 
By: S2W DEVELOPMENT, LLC, a Wyoming limited liability 

company, Its Manager 
 
By: TETRAD REAL ESTATE, LLC,  
 a Wyoming limited liability company, Member 

 
By: TETRAD CORPORATION,  
 a Wyoming corporation, Its Sole Member 

 
 

By:
 __________________________________ 

W. David Scott, President 
 

By: WIEGERT DEVELOPMENT, LLC,  
 a Nebraska limited liability company, Member 

 
 

By: ______________________________ 
 Zachary A. Wiegert, Manager 
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STATE OF NEBRASKA ) 
    ) ss. 
COUNTY OF LANCASTER ) 
 

The foregoing instrument was acknowledged before me this ____ day of 
_____________, 2013, by Chris Beutler, Chair of the Board of Representatives of the West 
Haymarket Joint Public Agency, on behalf of the Joint Public Agency. 
 
 

_________________________________ 
Notary Public 

 
STATE OF NEBRASKA ) 

) ss. 
COUNTY OF ___________ ) 
 

On the            day of                                      ,        , before me personally appeared W. 
DAVID SCOTT, to me personally known, who being by me duly sworn did say that he is the 
President of TETRAD CORPORATION, a Wyoming corporation, Sole Member of TETRAD 
REAL ESTATE, LLC, a Wyoming limited liability company, a Member of S2W 
DEVELOPMENT, LLC, a Wyoming limited liability company, Manager of MAKING HAY, 
LLC, a Nebraska limited liability company, Manager of PROJECT OSCAR, LLC, a Nebraska 
limited liability, the company that executed the within instrument, known to me to be the person 
who executed the within instrument on behalf of said company therein named, and 
acknowledged to me that such company executed the within instrument pursuant to its Operating 
Agreement, on behalf of the limited liability company. 
 
(Seal) 

      
Notary Public  
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STATE OF NEBRAKSA ) 
) ss. 

COUNTY OF ___________ ) 
 

On the            day of                                      ,        , before me personally appeared 
ZACHARY A. WIEGERT, to me personally known, who being by me duly sworn did say that 
he is the Manager of WIEGERT DEVELOPMENT, LLC, a Nebraska limited liability company, 
a Member of S2W DEVELOPMENT, LLC, a Wyoming limited liability company, Manager of 
MAKING HAY, LLC, a Nebraska limited liability company, Manager of PROJECT OSCAR, 
LLC, a Nebraska limited liability company, the company that executed the within instrument, 
known to me to be the person who executed the within instrument on behalf of said company 
therein named, and acknowledged to me that such company executed the within instrument 
pursuant to its Operating Agreement, on behalf of the limited liability company. 
 
(Seal) 

      
      Notary Public  

 



 

 

 EXHIBIT A 
 
 RATE CLASS 1 RATE SCHEDULE 
 
 DATED: APRIL 29, 2013 
 
APPLICABLE:  The Customer will be placed on this rate upon the Effective Date of Customer 
Service Agreement. 
 
CUSTOMER ENERGY SERVICE:  Customer Energy Service shall be as defined in Article 3 of 
the Customer Service Agreement. 
 
BILL:  Demand Charges + Commodity Charge for Hot Water + Commodity Charge for Chilled 
Water + All Surcharges (if any) + overhead and administrative charges (if any); based on the rate 
in effect. 
 
BILLING PERIOD:  Under normal conditions, BILLING PERIODS typically range from 27 to 
35 days.  BILLS are rendered on the basis of the scheduled meter reading dates or a date 
agreeable with the JPA for final readings.  There will be twelve billing periods per year. 
 
RATE:  (Elements) 
 

Demand Charge – Facilities Financing  $_______ per Billing Period 
 

Demand Charge – Other    $_______ per Billing Period 
 

Commodity Charge 
for Chilled Water     $_______ per MMBTU for cooling 

thermal energy per Billing Period 
 

Commodity Charge 
for Hot Water      $_______ per MMBTU for heating 

thermal energy per billing period 
 
Calculation of Customer’s Monthly Demand Charge – Facilities Financing assuming no aid to 
construction: 
 

Customer’s Monthly Demand Charge – Facilities Financing for each billing shall be the 
Customer’s Prorated Percentage.  The “Customer’s Prorated Percentage” shall be the 
result of the total sq. ft. of the Premises divided by the total sq. ft. of private sector space1 

available to receive Phase 1 Energy Services times the private end user percentage of the 

                                                 
1 Currently 385,000 sq. ft. 



 

 

cost split between public and private users2 of the JPA Demand Charge – Facilities 
Financing for the same billing period. 
 

 
Calculation of Customer’s Monthly Demand Charge – Other: 
 

The Customer’s Monthly Demand Charge-Other for each billing shall be the result of the 
monthly JPA Demand Charge – Other from DEC for the same billing period divided by 
the total sq. ft. of JPA (public & private) space3 available to receive Phase 1 Energy 
Services times the total sq. ft. of the Premises. 

 
Customer’s Monthly Commodity Charge: 
 

The Customer’s Monthly Commodity Charge shall be the Customer’s actual share of the 
JPA Monthly Commodity Charge based upon the meter reading at the Point of Delivery 
for the Premises. 

 
Upon request of Customer, JPA will, if practical, provide recorded energy consumption readings 
for the purpose of allocating Demand and Commodity Charges. 
 
MINIMUM BILL:  (Demand Charge – Facilities Financing) + (Demand Charge – Other) + 
(administrative, overhead, and other expenses necessary to perform the Agreement) + applicable 
taxes.  The minimum bill shall be subject to the limitations in Article IV. 
 
 
 
 
 
 
 
 

 
 
 
 

  

                                                 
2 Currently 69% public and 31% private 
3 Currently 845,000 sq. ft. 



 

 

 
SAMPLE BILLING STATEMENT 

 
 
 

APPLICABLE:  The Customer will be placed on this rate upon the Completion Date of 
Customer Service Agreement. 
 
CUSTOMER ENERGY SERVICE:  Customer Energy Service shall be as defined in Article 3 of 
the Customer Service Agreement. 
 
BILL:  Demand Charges + Commodity Charge for Hot Water + Commodity Charge for Chilled 
Water + All Surcharges (if any) + applicable taxes; based on the rate in effect. 
 
BILLING PERIOD:  Under normal conditions, BILLING PERIODS will range from 27 to 35 
days.  BILLS are rendered on the basis of the scheduled meter reading dates or a date agreeable 
with the JPA for final readings.  There are twelve billing periods per year. 
 
RATE:  (Elements) 
 

Demand Charge – Facilities Financing: $_______per square foot per Billing 
Period 

 
Demand Charge – Other: $_______per square foot per Billing 

Period 
 

Commodity Charge 
for Chilled Water:     $_______ per MMBTU for cooling 

thermal energy per Billing Period 
 

Commodity Charge 
for Hot Water:      $_______ per MMBTU for heating 

thermal energy per billing period 
 
Overhead and 
administrative expenses (Section 4.01):  $______________ 

 
Applicable Taxes     $______________ 
 
TOTAL:      $_______________ 

 
 
 
 
 
 



 

 

 APPENDIX TO EXHIBIT A 
 
 
A. DEMAND CHARGE – FACILITIES FINANCING 
 

Issues of JPA Bonded Indebtedness    $19,500,000.00 
JPA Debt Service Amount     $19,500,000.00 
Annual Interest Rate       4% 
Term – Years        30 
JPA Annual Debt Service     $  1,127,700.00 
Private Sector Load Factor  
     (i.e. 31% of Annual Debt Service)   $    349,587.00 
Aid to Construction Benefit  
     (i.e. Reduction of Bonded Indebtedness)  $    0.578/Dollar in Aid 

 
 
B. JPA DEMAND CHARGE – OTHER 
 

Electrical Demand Charge (based upon LES Experience) $   444,000.00/year 
O&M Demand Charge     $   312,000.00/year 

 
TOTAL  $   756,000.00/year 

 
 
C. JPA COMMODITY CHARGE 
 

Estimate Chilled Water Commodity Charge   $    66,670.00/year 
Estimate Hot Water Commodity Charge   $    94,943.00/year 

 
TOTAL  $   161,613.00/year 

 
 
The above JPA Demand Charge – Facilities Financing is a budget forecast based upon the 
estimated cost of the Facilities to be financed by the issuance of bonded indebtedness in the 
amount of $19.5 million with an assumed annual interest rate of 4% and 30 year term. 
 
The above JPA Demand Charge – Other and JPA Commodity Charge are estimated charges 
based upon budget forecasts for the 2014 operating year (first full year of DEC operation of the 
Facilities) using historical costs at other DEC facilities. 
 
NEW OR EXPANDED SQUARE FOOTAGE:  Any new or expanded private sector square 
footage greater than 385,000 square feet will correspondingly reduce: 
 
1. The Demand Charge –Facilities Financing rate schedule, whereby (i) public arena is 
entitled to receive 69% of the reduction and (ii) all of JPA’s private customers (existing and new 
customers) will be entitled to receive 31% of the reduction in the Demand Charge –Facilities 



 

 

Financing and such 31% JPA’s private customer reduction savings will be prorated based upon 
the total amount of square footage of private customer (existing and new) space; and 
 
2. Demand Charge –Other rate schedule, whereby 100% of the reduction savings will be 
prorated based upon the total cumulative amount of square footage of (i) public arena and (ii) the 
private customers (existing and new) space. 
 



 

 

 
 
 
 
 
 
Return the Original to: 
 
City Attorney’s Office 
Attention:  Chris Connolly 
555 South 10th Street 
Lincoln, NE  68508 
 
 
 

MEMORANDUM OF CUSTOMER ENERGY SERVICE AGREEEMENT  
 
 
 This Memorandum of Customer Energy Service Agreement (“Memorandum”) is 
entered into as of this 3rd day of May, 2013 (“Effective Date”), by and between West 
Haymarket Joint Public Agency, and its successors and assigns (“JPA”) and Project Oscar, LLC, 
a Nebraska limited liability company, and its successors and assigns (“Customer”). 
 
 1. Customer Energy Service Agreement and Premises.  The JPA, and Customer 
have entered into that certain Customer Energy Service Agreement dated as of this even date 
(“Customer Agreement”), describing the delivery of Customer Energy Services as defined in 
the Customer Agreement be delivered to its approximately 70,100 square feet of office space and 
approximately 9,900 square feet of retail improvements, located approximately on the southwest 
corner of Canopy Drive and “P” Streets Lincoln, NE and legally described as Lot 2, West 
Haymarket 1st Addition, Lincoln, Lancaster County, Nebraska (“Premises”).   
 
 2. Plant Site.  The JPA and the District Energy Corporation (“DEC”) have entered 
into an Energy Services Agreement, dated October 1, 2011 wherein the JPA and DEC agreed for 
the DEC to construct a district energy plant on Lot 1, Block 6, West Haymarket Addition, 
Lincoln, Lancaster County, Nebraska (“Plant Site”) and distribution system equipment within 
public right-of-ways or easements and provide Energy Services (as defined in the Energy 
Services Agreement) to the public arena and certain other private buildings and facilities in the 
West Haymarket Redevelopment Area, including the Premises. 
 
 3. Term.  The Customer Agreement shall remain in effect and binding upon the 
Customer and JPA and their assigns for thirty-five (35) years from the substantial completion of 
the building improvement located upon the Premises or other date mutually agreed upon by the 
parties (“Completion Date”); provided that, the Customer shall have the exclusive option to 
extend the Customer Agreement for three (3) additional five (5) year terms.  The Customer shall 
provide written notice of exercising an option not less than one year prior to expiration of the 
Customer Agreement or an option term. 
 



 

 

 
 4. Inquiries.  Except as otherwise provided herein, any inquiries, notices or 
communications may be sent as follows: 
 

a. If to the JPA:   555 S. 10th Street 
Suite 300 
Lincoln, Nebraska   68508 

 
 

b. If to Customer:  Project Oscar, LLC 
Attn:  Zachary A. Wiegert 
11422 Miracle Hills Drive, Suite 400 
Omaha, NE  68154 
 

 With a copy to: Dinwoodey L.L.C.  
Attn:  Jeffrey K. Woodbury 
2733 E. Parleys Way, Suite 300 
Salt Lake City, UT  84109 

 
With a copy to: Tetrad Real Estate, LLC 
  c/oTetrad Corporation 
  Attn:  W. David Scott 
  11422 Miracle Hills Drive, Suite 400 
  Omaha, NE  68154 

 
With a copy to: Wiegert Development, LLC 
  c/o Wiegert Properties, LLC 
  Attn:  Zachary A. Wiegert 
  11422 Miracle Hills Drive, Suite 400 
  Omaha, NE  68154 

 
With a copy to: Olsson Associates 
  Attn:  Todd Lorenzen 
  1111 Lincoln Mall 

Lincoln, NE  68508 
 
 5. Remaining Terms.  The rest and remaining terms of the Customer Agreement 
are hereby incorporated into this Memorandum as if they were set forth in full.  A full and 
correct copy of the Customer Agreement may be inspected at the office of the City Clerk of 
Lincoln, Nebraska. 
 
 
 
[SIGNATURE PAGES TO FOLLOW] 



 

 

 
IN WITNESS WHEREOF, this Memorandum has been executed as of the date first above 
written. 
 
 

WEST HAYMARKET JOINT PUBLIC 
AGENCY, a political subdivision and body 

ATTEST:      corporate politic of the State of Nebraska 
 
 
__________________________   By: _____________________________ 
Secretary             Chair 
 
 
 

PROJECT OSCAR, LLC, a Nebraska limited liability company 
 

By: MAKING HAY, LLC, a Nebraska limited liability company, 
Its Manager 

 
By: S2W DEVELOPMENT, LLC, a Wyoming limited liability 

company, Its Manager 
 
By: TETRAD REAL ESTATE, LLC,  
 a Wyoming limited liability company, Member 

 
By: TETRAD CORPORATION,  
 a Wyoming corporation, Its Sole Member 

 
 

By:
 __________________________________ 

W. David Scott, President 
 

By: WIEGERT DEVELOPMENT, LLC,  
 a Nebraska limited liability company, Member 

 
 

By: ______________________________ 
 Zachary A. Wiegert, Manager



 

 

 
STATE OF NEBRASKA ) 
    ) ss. 
COUNTY OF LANCASTER ) 
 

The foregoing instrument was acknowledged before me this ____ day of 
_____________, 2013, by Chris Beutler, Chair of the Board of Representatives of the West 
Haymarket Joint Public Agency, on behalf of the Joint Public Agency. 
 
 

_________________________________ 
Notary Public 

 
STATE OF NEBRASKA ) 

) ss. 
COUNTY OF ___________ ) 
 

On the            day of                                      ,        , before me personally appeared W. 
DAVID SCOTT, to me personally known, who being by me duly sworn did say that he is the 
President of TETRAD CORPORATION, a Wyoming corporation, Sole Member of TETRAD 
REAL ESTATE, LLC, a Wyoming limited liability company, a Member of S2W 
DEVELOPMENT, LLC, a Wyoming limited liability company, Manager of MAKING HAY, 
LLC, a Nebraska limited liability company, Manager of PROJECT OSCAR, LLC, a Nebraska 
limited liability, the company that executed the within instrument, known to me to be the person 
who executed the within instrument on behalf of said company therein named, and 
acknowledged to me that such company executed the within instrument pursuant to its Operating 
Agreement, on behalf of the limited liability company. 
 
(Seal) 

      
Notary Public  

 



 

 

STATE OF NEBRAKSA ) 
) ss. 

COUNTY OF ___________ ) 
 

On the            day of                                      ,        , before me personally appeared 
ZACHARY A. WIEGERT, to me personally known, who being by me duly sworn did say that 
he is the Manager of WIEGERT DEVELOPMENT, LLC, a Nebraska limited liability company, 
a Member of S2W DEVELOPMENT, LLC, a Wyoming limited liability company, Manager of 
MAKING HAY, LLC, a Nebraska limited liability company, Manager of PROJECT OSCAR, 
LLC, a Nebraska limited liability company, the company that executed the within instrument, 
known to me to be the person who executed the within instrument on behalf of said company 
therein named, and acknowledged to me that such company executed the within instrument 
pursuant to its Operating Agreement, on behalf of the limited liability company. 
 
(Seal) 

      
      Notary Public  
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