CITY BOARD OF ZONING APPEAL #1204

DATE SCHEDULED FOR PUBLIC HEARING: November 27, 2012
TYPE OF APPEAL:
1. THIS APPEAL IS DIRECTED TO THE BOARD RELATIVE TO AN ERROR.

A. Lincoln Municipal Code (LMC) Section 27.75.040(a) allows the Board to hear
appeals where it is alleged there is an error in any order, decision, or determination
made by an administrative official in the enforcement of this title.

BACKGROUND

The following is a summary of the applicable zoning history associated with the property
affected by building permit #1201678.

- July 10, 2001 - The area was annexed by the City Council per Ordinance 17869, which
included approximately 270 acres of land generally located between S. 14" Street and S.
27" Street, north of Yankee Hill Road.

- January 14, 2002 - Stone Ridge Estates Preliminary Plat #01010 was approved by the
City Council which included the approximately 350 residential lots in the adjacent R-3
Residential zoned land surrounding the property currently zoned B-2 Planned
Neighborhood Business. The preliminary plat showed a conceptual “big box” commercial
use for the property on the southwest corner of S. 27" & Grainger which remained zoned
AG Agricultural.

-July 14, 2003 - Comprehensive Plan Amendment #03014 changed the designation for this
property to from Urban Residential to Commercial use.

- November 3, 2003 - Change of Zone #3409 approved the change from AG Agriculture to
B-2 for the 19 acre property.

- November 3, 2003 - Use Permit (UP) #149 was approved for a total 166,100 square feet
of commercial use. The approved plan consisted of 6 buildings; the largest building was
108,500 sq. ft. of grocery, commercial and restaurant use on three lots. The Use Permit
included a note which would pertain to a large store on this lot: “... The exterior materials
of the primary facades (abutting a public street or private roadway) for buildings 30,000
square feet and larger shall consist of brick or stone masonry, split face concrete masonry,
architectural pre-cast, synthetic stucco or a combination thereof.” It also resulted in
increased landscape screening between the building and the neighborhood to the west.
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- 2004 -2006 - In 2004 the adjacent houses to the west were built. To north, the houses
across Grainger Parkway were built from 2006 to 2010.

- March 27, 2008 - Administrative Amendment #07118 to UP 149 was approved to revise
the plan for the drive-thru bank (now Midwest Bank) and revised several of the pad sites.

- March 9, 2012 - Administrative Amendment #11065 to UP 149 was approved to increase
the largest building from 108,500 to 133,000 square feet of grocery and retail use. The
remaining 3 buildings had a total of 20,000 square feet, reducing the total to 153,000
square feet of commercial space. Enhanced screening between the building and the
residences to the west was also included.

- August 20, 2012 - Curb cut permit issued. (Approved August 6™)

- August 26, 2012 - Building permit issued. (Approved August 20™)

- August 26, 2012 - Stone Ridge Estates 6™ Add. final plat filed with Register of Deeds.
(Approved Aug. 17™)

Prepared by

Brian Will, 441-6362, bwill@lincoln.ne.gov
Planner
November 15, 2012

F:\FILES\PLANNING\BZA\1200\BZA1204 History Summary.bjw.wpd
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Board of Zoning Appeals #1204
S 27th St & Grainger Prkwy

Zoning:

R-1to R-8 Residential District

AG Agricultural District

AGR Agricultural Residential District
O-1 Office District

0-2 Suburban Office District

0-3 Office Park District

R-T Residential Transition District
B-1 Local Business District

B-2 Planned Neighborhood Business District
B-3 Commercial District

B-4 Lincoln Center Business District
B-5 Planned Regional Business District
H-1 Interstate Commercial District
H-2 Highway Business District

H-3 Highway Commercial District
H-4 General Commercial District

-1 Industrial District

1-2 Industrial Park District

1-3 Employment Center District

P Public Use District
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STONE RIDGE ESTATES COMMERCIAL CENTER
ADMINSTRATIVE AMENDMENT T¢ USEPERMIT #149
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"Fee Receipt No. Date .20

APPEAL TO BOARD OF ZONING APPEALS

BOARD OF ZONING APPEALS, Ciiy of Lincoln, Nebraska

On_,__ the 13th day of June , 2012, Wal-Mart Real Estate Business Trust apptied for a building permit to

construct a Wal-Mart Supercenter

to be platted as Stone Ridge Estates 6th Addition - currently
Located on Lot 1 Block_n/a Addition platted as Stone Ridge Estates Commercial Center Addition

* Address 2501 Grainger Parkway

TO BE FILLED IN BY BUILDING OFFICIAL: This permit was approved because

The above decision(s) of the Building Official is hereby appealed on the grounds that (check and ‘complete all that apply):

= The Administrative Official erred by see accompanying letter

O A Variance fo (height, area, parking, density, sign) is necessary because the property is pecutiar, exceptional, and

unusual in the following ways:

O An exception is necessary to:

1. Reconstruct a non-conforming building for a compelling pubiic necessity because:

RECEIVED

0CT 17 2017 _2. Corrécta mapping error due to;

CITY BUILDING AND SAFE%? Reduce the parking requirements due to the use of the building is such as to make unnecessary
the full provisions of the parking because:
Coniact Person: Thomas E. Zimmerman Address: 5640 So. 84th Sireet, Suite 100, Lincoin, NE 68516
Phone #: 402_433~7711 E-mail {if applicable} tom@jhhz.net
Staff will pogt a notification sign in the yard of the property and other officials may visit the site prior to the hearing. Signing
this fornf hereby grafite B mntSsion to the staff to enter onto property for purposes related to this application.
el X 5640 So. 84th Street,
Signed Suite 100, Lincoln, NE 68516 402-483-7711

Attorriey for Apheliants Appellant's Address Phone # '
Form 16-17 FAFILES\SHARED\hoard of zoning appealswpd  5-13-03



JEFFREY| HAHN
HEMMERLING &

MICHAEL L. JEFFREY 1944-2009

JOHN C. HAHN OHN@JHHZ.NET
BARRY {. HEMMERLING Z I MME R-MAN ’ P Cr LLO ;AMY@}H HZ.NET
THOMAS k- ZIMMERMAN TOM®@|HHZ.NET
TODD R. MULLINER. ATTORNEYS AT Law TODDRM@]HHZNET
BRENT C. STEPHENSON 5640 5O.84™ STREET, SUITE 100 + LINCOLN, NEBRASKA 68516 BSTEPHENSON@/HHZNET

TELEPHONE (402} 483-7711 - FACSIMILE (402) 483-6133

‘“‘“)[&@Fuv Le
October 12, 2012 7 i ‘
Director of Building & Safety

555 South 10th Street, Suite 203 _ BT i{'
Lincoln, NE 68508 . i

RE: NOTICE OF APPEAL

RE: BUILDING PERMIT NO. B1201678

RE: PROPERTY OWNER: WAL-MART REAL ESTATE BUSINESS TRUST

RE: AGGRIEVED PARTIES/APPELLANTS: STONE RIDGE ESTATES
HOMEOWNERS ASSOCIATION AND MICHAELA MAGLALANG

Dear Mr. Hoke:

This firm represents the interests of Stone Ridge Estates Homeowners Association
(hereinafter “Stone Ridge”) and Michaela Maglalang (hereinafter collectively the
“Appellants”) with respect to the above- referenced matter. In this capacity, | am writing
this correspondence to formally appeal the- ‘decision made by the ‘Director of Building
and Safety on August 20, 2012 approving the apphcat;on of Wal-Mart Real Estate
-Business Trust for a building permit and the issuance of Building Permit No. B1201678
(hereinafter the “Building Permit”) with respect to real property commonly known as
2301 Grainger Parkway, Lincoln, NE 68512 (hereinafter the “Property”). Enclosed with
this correspondence, please find the Appellant's Appeal to County Board of Zoning
Appeals.

This appeal is brought pursuant to Lincoln Municipal Code § 27 75.030. That section.
provides that

(a) Appeals to the Board of Zoning Appeals may be taken by any person
aggrieved or by any office, department or bureau of the City of Lincoln
affected by any decision of the director of building and safety. The
decision of the director of building and safety shall be made in writing and
the appeal shall be taken within sixty days from such written decision by
filing with the director of building and safety a notice of appeal specifying
the grounds thereof. The Director of Bunldmg and Safety shall forthwith
transmit to the Board ‘of Zoning Appeals all the papers constltutmg the
‘ ;record upon WhICh the actlon appealed from IS taken o : ‘

JEFFREY HAHN

HEMMERLING & ZIMMERMAN, PC. LLO
WWW JHHZ.NET



(b) Upon receipt of the appeal by the board, the board shall fix a
reasonable time for the hearing thereon within thirty days. Notice shall be
given as provided in Chapter 27.81.

(c} If, due to the absence of one or more of the members of the board, any
proposition put to a vote shall fail to receive three or more votes either for
or against, said proposition shall be deemed to have received neither
approval nor disapproval.

Stone Ridge and Michaela Maglalang, for the reasons and grounds set forth
hereinbelow, constitute persons aggrieved by the Director of Building and Safety’s
approval and issuance of the Building Permit. This appeal is hereby submitted in writing
and is made within sixty (60) days of the Director of Building and Safety’s approval of
the application for the Building Permit. Accordingly, please accept this ieiter as a formal-
request, pursuant to Lincoln Municipal Code § 27.75.030(a), that the Director of Building
and Safety immediately transmit to the Board of Zoning Appeals all the papers
constituting the record upon which the Director of Building and Safety relied when
approving the application for the Building Permit.

It is the position of my clients that the approval and issuance of the Building Permit was
contrary to the intent and purpose of Title 20 and Title 27 of the Lincoln Municipal Code.
The intent of the Building Code is to “provide minimum standards to safeguard life or
limb, health, property, and public weifare by regulating and controlling the design,
construction, quality of materials, use and occupancy, location, and maintenance of all
buildings and structures within the city . . . .” See Lincoln Municipal Code § 20.08.030.
The Purpose of Title 27 is to “lessen congestion in the streets; to secure safety from fire,
flood, and other dangers, to provide adequate light and air; to prevent the overcrowd:ng
of land; to avoid undue concentration of population; and to facilitate the adequate
provision of transportation, water, sewage, schools, parks, and other public
requirements.” See Lincoln Municipal Code § 27.01.010. Further, Title 27 is aimed at
conserving the value of property and encouraging the most appropriate use of land
throughout the City of Lincoln. /d.

The piroposed Wai-Mart entrance/exit off of Grainger Parkway (hereinafter the “Grainger
Entrance/Exit”) is unsafe and presents a danger to life, limb, health, property and the
public welfare generally. Grainger Parkway provides the main access to the Stone
Ridge Estates neighborhood. More than that, parents and children from multiple
subdivisions funnel through Grainger Parkway to access three (3) schools: Adams
Elementary, Scott Middle School, and Southwest High School. Grainger Parkway has
already seen an increase in traffic as the result of the newly constructed Holiday Inn,
Dillon’s Auto and Life Pointe. This increase will become even more substantial when the
new apartments that are under construction in the area are completed. As hundreds of
children popuiate the Stone Ridge Estates subdivision, any further increase in traffic
congestion is a matter of the utmost concern. Not only will the proposed Grainger
Entrance/Exit increase the volume of traffic as a result of the number of additional
vehicles in the area but it will also increase the likelihocod that drivers wili cut through the



Stone Ridge Estates neighborhood on their way to and from this location. For these
reasons, it is our position that the intent and purpose of Title 20 and Title 27 would be

more fully served by utilizing Jamie Lane as the sole means of ingress and egress to
the anticipated Wal-Mart Supercenter.

There are a myriad of additional reasons why the approval and issuance of the Building
Permit was in error. The proposed Wal-Mart is bordered by residential development on
three of four sides and will be open twenty-four (24) hours per day. This effectively
means that customer vehicles and commercial trucks will be entering and exiting the
Property at all hours of the day and night. Moreover, the plans for the prospective Wal-
Mart do not provide sufficient trees to screen off Wal-Mart from the neighboring homes.
Surely, Wal-Mart’s disruptive presence will decrease the property value of the homes
immediately surrounding the Property. Addltlonally, the construction of the proposed
Wai-Mart is -expecied to result in drainage issues and increase the amount of runoff
onto neighboring property as well as add to the overflow already experienced by the
waterway on the west boundary of the Property. You may be aware of the fact that we
have had extensive discussions with representatives of Wal-Mart; however, while they
have offered some concessions toward the various issues posed by my clients, many of
these concerns remain unabated.

It is therefore our firm position that the granting and issuance of the Building Permit was
contrary to the intent and purpose of Title 20 and Title 27 of the Lincoln Municipal Code
and in error. Therefore, Stone Ridge and Michaela Maglalang respectfully request that
the Zoning Board of Appeals reverse the decision of the Building & Safety Department,
finding that the application for the Building Permit submitted by Wal-Mart Real Estate
Business Trust and SGA Design Group should be denied.

Sincerely,
JEFFREY, HAHN, HEMMERLING &

ZIMMERMAN, P.C., L.L.O.
-

Thomas E. @an
TEZ/bes
Enclosure

p.c. Stone Ridge Estates Homeowners Association
Mark A. Hunzeker, Counsel for Wal-Mart Real Estate Business Trust
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