12-40

MOTION TO AMEND NO. 1

I hereby move to amend Bill No. 12-40 by accepting the Substitute Ordinance
attached hereto.

Introduced by:

Approved as to Form & Legality:

City Attorney

REQUESTED BY: Councilman Eugene Carroll

REASON FOR REQUEST: On April 23, the City Council voted to continue the public hearing
on Bill 12-40 in order to allow more discussion with the liquor
industry. Industry members and City staff have meet on several
occasions to discuss the proposed training and permit process. The
substitute ordinance is a reflection of the discussion had by
industry members and staff.
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12-40 Introduce: 4-9-12

SUBSTITUTE
ORDINANCE NO.

AN ORDINANCE amending Chapter 5.04 of the Lincoln Municipal Code relating to
Alcoholic Liquor by amending Section 5.04.010 to declare that the legislative intent in adopting and
administering this ordinance is for education and accountability; amending Section 5.04.020 to
provide definitions for “health director” and “serve”; amending Section 5.04.035 to rename the
certificate currently required for managers and licensees; amending Section 5.04.040 to specify that
the required notice and hearing set forth in this section applies only to applications for a liquor
license; adding a new section numbered 5.04.124 to require beginning April 1, 2013, a valid
Responsible Beverage Server/Seller Permit or Responsible Beverage Management Certificate for
any person selling or serving alcoholic liquor at retail; adding a new section numbered 5.04.125 to
establish the application process, terms and conditions of Responsible Beverage Server/Seller
Permits; adding a new section numbered 5.04.126 to provide that all permit fees paid pursuant to
Section 5.04.125 be deposited in the Responsible Beverage Server/Seller Fund; adding a new
section numbered 5.04.127 to provide the process for the denial, suspension or revocation of a
Responsible Beverage Server/Seller Permit; amending Section 5.04.130 to delete the prohibition of
liquor sales between 6:00 a.m. and noon on Sunday; adding a new section numbered 5.04.175 to
require liquor licensees to maintain an up-to-date list of all individuals who sell or serve alcoholic
liquor at retail and to make such list available to a City of Lincoln police officer or the Health
Director upon request; amending Section 5.04.200 to authorize the Health Director to enter the
premises of any liquor licensee at any time to examine said premises for compliance with the
responsible beverage management provisions in this chapter; amending Section 5.04.210 to replace
references to special designated permit with special designated license; amending Section 5.04.300

to increase the penalty for violations of this chapter from imprisonment in the county jail for a period
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of three months to a period of six months; adding a new section numbered 5.04.310 to provide for
severability of this ordinance; and repealing Sections 5.04.010, 5.04.020, 5.04.035, 5.04.040,
5.04.130, 5.04.200, 5.04.210, and 5.04.300 of the Lincoln Municipal Code as hitherto existing.
BE IT ORDAINED by the City Council of the City of Lincoln, Nebraska:
Section 1. That Section 5.04.010 of the Lincoln Municipal Code be amended to read
as follows:

5.04.010  Declared Legislative Intent.

It is hereby declared to be the intent and purpose of the City Council in adopting and
administering the provisions of this chapter:

(@) Toexpressthe community sentiment that the control of availability of alcoholic liquor
to the public in general and to minors in particular promotes the public health, safety, and welfare;

(b) Toencourage temperance in the consumption of alcoholic liquor by sound and careful
control and regulation of the sale and distribution thereof; ane

(c) Toensure that the number of retail outlets and the manner in which they are operated
is such that they can be adequately policed by local law enforcement agencies so that the abuse of
alcohol and the occurrence of alcohol-related crimes and offenses is kept to a minimum;_and

(d) Toensure that individuals who serve or sell alcohol at retail are educated on state and
local laws, and to hold individuals accountable for their actions.

Section 2. That Section 5.04.020 of the Lincoln Municipal Code be amended to read
as follows:

5.04.020 Definitions.

Unless the context otherwise requires, the words and phrases herein defined are used in this
chapter in the sense given them in the following definitions:

Alcohol shall mean the product of distillation of any fermented liquid, whether rectified or
diluted, whatever the origin thereof, and shall include synthetic ethyl alcohol, but shall not include
denatured alcohol or wood alcohol.

Alcoholic liquor shall include alcohol, spirits, wine, beer, and every liquid or solid, patented
or not, containing alcohol, spirits, wine, or beer, and capable of being consumed as a beverage by
a human being. The provisions of this chapter shall not apply to:

(1) alcohol used in the manufacture of denatured alcohol produced in accordance
with acts of Congress and regulations promulgated thereunder;

(2) flavoring extracts, syrups, or medicinal, mechanical, scientific, culinary, or toilet
preparations, or food products unfit for beverage purposes, but this chapter shall not be construed
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to exclude or not apply to alcoholic liquor used in the manufacture, preparation, or compounding
of such products, or confections or candy that contains more than one-half of one percent alcohol;
or

(3) wine intended for use and used by any church or religious organization for
sacramental purposes.

Beer shall mean a beverage obtained by alcoholic fermentation of an infusion or concoction
of barley, or other grain, malt, and hops in water; and shall include, among other things, beer, ale,
stout, lager beer, near beer, porter, and the like.

Bottle club shall mean any business or commercial operation, whether open to the public
or where entrance is limited by any fee, cover charge, membership or other similar requirement, to
which patrons bring with them alcoholic liquor to be consumed or stored for consumption on the
business premises, and where such business or premises is not licensed to sell alcoholic liquor.

Club shall mean a corporation organized under the laws of this state, not for pecuniary profit,
solely for the promotion of some common object other than the sale or consumption of alcoholic
liquors, which is kept, used, and maintained by its members through the payment of annual dues,
and which owns, hires, or leases a building or space in a building of such extent and character as
may be suitable and adequate for the reasonable and comfortable use and accommodation of its
members and their guests and provided with suitable and adequate kitchen and dining room space
and equipment, and maintaining a sufficient number of servants and employees for cooking,
preparing, and serving food and meals for its members and their guests. Such club shall file with
the city at the time of its application for a license two copies of a list of names and residences of its
members and similarly shall file within ten days of the election of any additional member his or her
name and address. The affairs and management of such club shall be conducted by a board of
directors, executive committee, or similar body chosen by the members at their annual meeting, and
no member or any officer, agent, or employee of the club shall be paid, or shall directly or indirectly
receive, in the form of salary or other compensation, any profits from the distribution or sale of
alcoholic liquor to the club or the members of the club or its guests introduced by members other
than the amount of such salary as may be fixed and voted at any annual meeting by the members or
by its board of directors or other governing body out of the general revenue of the club.

Commission shall mean the Nebraska Liquor Control Commission.

Entrance shall be defined as any means of ingress and egress from a premises.

Health Director shall mean the Director of the Lincoln-Lancaster County Health

Department or an authorized representative of the Director.

Manufacture shall mean to distill, rectify, ferment, brew, make, mix, concoct, process,
blend, bottle, or fill an original package with any alcoholic liquor, and shall include blending but
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shall not include the mixing or other preparation of drinks for serving by those persons authorized
and permitted in this chapter to serve drinks for consumption on the premises where sold.

Manufacturer shall mean every brewer, fermenter, distiller, rectifier, winemaker, blender,
processor, bottler, or person who fills or refills an original package and others engaged in brewing,
fermenting, distilling, rectifying, or bottling alcoholic liquors as above defined.

Minor shall mean any person, male or female, under twenty-one years of age, regardless of
marital status.

Nonprofit corporation shall mean a corporation, whether located within any incorporated
city or village or not, organized under the laws of this state, not for profit, and which has been
exempted from the payment of federal income taxes.

Original package shall mean any bottle, flask, jug, can, cask, barrel, keg, hogshead, or other
receptacle or container whatsoever, used, corked, or capped, sealed, and labeled by the manufacturer
of alcoholic liquor, to contain and to convey any alcoholic liquor.

Person shall mean any natural person, corporation, partnership, or association.

Premises shall mean the designated area specified in a license issued under the Nebraska
Liquor Control Act.

Restaurant shall mean any public place kept, used, maintained, advertised, and held out to
the public as a place where meals are served, and where meals are actually and regularly served,
without sleeping accommodations, such place being provided with adequate and sanitary kitchen
and dining room equipment and capacity and having employed therein a sufficient number and kind
of employees to prepare, cook and serve suitable food for its guests.

Retailer shall mean a person who sells, or offers for sale, alcoholic liquors for use and
consumption and not for resale in any form.

Sale shall mean any transfer, exchange, or barter in any manner or by any means whatsoever
for a consideration, and includes all sales made by any person, whether principal, proprietor, agent,
servant, or employee.

Sell at retail and sale at retail shall refer to and mean sales for use or consumption and not
for resale in any form.

Serve shall mean to provide for immediate consumption.

Spirits shall mean any beverage which contains alcohol obtained by distillation, mixed with
water or other substance in solution, and shall include brandy, rum, whiskey, gin or other spirituous
liquors, and such liquors when rectified, blended, or otherwise mixed with alcohol or other
substances.

To sell shall mean to solicit or receive an order for, to keep or expose for sale, or to keep
with intent to sell.



10

11

12

13

14

15

16

17

18
19
20
21
22
23
24
25
26
27
28

Wine shall mean any alcoholic beverage obtained by the fermentation of the natural contents
of fruits or vegetables, containing sugar, including such beverages when fortified by the addition or
spirits, as above defined.

Section 3. That Section 5.04.035 of the Lincoln Municipal Code be amended to read
as follows:

5.04.035 ServerEducation Responsible Beverage Management Certificate Required.

It shall be unlawful for any person to sell alcoholic liquor at retail until the manager or
licensee has successfully completed a course in responsible beverage server management training
approved by the City Council. This requirement shall also apply to special designated petmits

licenses—issted—onr—public—property. The server—education—tratring— Responsible Beverage

Management Certificate shall be valid for a period of three years. Beginning April 1, 2013, a

Responsible Beverage Server/Seller Permit will be issued in conjunction with a Responsible

Beverage Management Certificate. The cost of the training shall be paid by the manager or licensee.

Section 4. That Section 5.04.040 of the Lincoln Municipal Code be amended to read
as follows:

5.04.040  License; Notice and Hearing.

The following shall be applicable to an application for a license:

(@) Notice of a hearing held pursuant to Neb. Rev. Stat. §53-134 shall be given to the
applicant by the City Clerk and shall contain the date, time, and location of the hearing. Two or
more proceedings which are legally or factually related may be heard and considered together unless
any party thereto makes a showing sufficient to satisfy the City Council that prejudice would result
therefrom.

(b) Procedure. Hearings will be informal and presided over by the chair of the City
Council. The purpose is an inquiry into the facts, not an adversary proceeding. The name of each
individual who desires to cross-examine the applicant's witnesses or present rebuttal evidence shall
be registered with the City Clerk at least one working day in advance of the hearing. Such
individuals so registered shall select a spokesperson to perform such functions who shall notify the
chair of their representation prior to the start of the hearing. The chair may, at the chair's discretion
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allow more than one such spokesperson to appear. All witnesses shall be sworn and may present
testimony in narrative fashion or by question and answer.

The City Council shall not be bound by the strict rules of evidence, and shall have full
authority to control the procedures of the hearing, including the admission or exclusion of testimony
or other evidence. The Council may admit and give probative effect to evidence which possesses
probative value commonly accepted by reasonably prudent individuals. The chair may limit
testimony or cross-examination where it appears incompetent, irrelevant, or unduly repetitious.

The order of proceedings shall be as follows:

(a) Presentation of evidence by applicant;

(b) Testimony of any other person in favor of such proposed license;

(c) Cross-examination of applicant, or persons testifying in favor of such proposed license
by spokesperson for opposition, if any;

(d) Presentation of evidence by opposition;

(e) Testimony of any other person in opposition to such proposed license;

(F)  Presentation of evidence by city and law enforcement personnel,;

() Cross-examination by applicant;

(h) Rebuttal evidence;

(1)  Summation by applicant and opposition spokesperson, if any.

In all cases, the burden of proof and persuasion shall be on the applicant.

Any member of the council and the City Attorney may question any person testifying, call
additional witnesses, or request additional information.

After the hearing, the City Council shall, by resolution, recommend approval or denial of the
application by affirmative vote of at least four members of the council.

Section 5. That Chapter 5.04 of the Lincoln Municipal Code be amended by adding
a new section numbered 5.04.124 to read as follows:

5.04.124 Responsible Beverage Server/Seller Permit; Education Required.

Beginning April 1, 2013, it shall be unlawful for any person to sell or serve alcoholic liguor

at retail without a valid Responsible Beverage Server/Seller Permit, or a valid Responsible Beverage

Management Certificate that was issued prior to April 1, 2013. Such permit requirement may be

waived by the Health Director pursuant to an application for a Special Event pursuant to Lincoln

Municipal Code Chapter 14.32.

Such permittee shall provide proof of permit or certification upon request of a police officer

of the City of Lincoln or the Health Director.
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Section 6. That Chapter 5.04 of the Lincoln Municipal Code be amended by adding
a new section numbered 5.04.125 to read as follows:

5.04.125 Responsible Beverage Server/Seller Permit; Application, Terms, & Conditions.

(@) A Responsible Beverage Server/Seller Permit shall be valid for three years after the

date of issuance. Such permit is not transferable from one person to another person. A suspended,

revoked, or expired permit is not a valid permit.

(b) Beqinning October 1, 2012, an application for a Responsible Beverage Server/Seller

Permit shall be submitted to the Health Director in a method provided by the Health Director. Before

an application can be approved, the applicant must:

(1) Provide all information required in application form;

(2) Successfully complete a training and testing program approved by the City

Council;

(3) Pay a permit fee of $15.00 to be credited to the Responsible Beverage

Server/Seller Fund. A permit fee will not be charged for a new application filed before April 1,

2013.

(c) Upon receipt of an application and permit fee, the Health Director shall review the

application to determine compliance with the provisions of this chapter. The Health Director shall

complete the review and issue or deny the permit within a reasonable time not to exceed thirty days.

The Health Director shall issue a permit if the Health Director determines that the applicant complies

with this chapter.

(d) The permit holder shall have the duty to notify the Health Director of any change of

personal or work information contained within the permit record within thirty days of such change.
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(e) Any failure to comply with this chapter or the Nebraska Liquor Control Act may be

grounds for denial, suspension, or revocation of a Responsible Beverage Server/Seller Permit by the

Health Director.

(f) Beqinning April 1, 2013, a Responsible Beverage Server/Seller Permit will be issued

in conjunction with a Responsible Beverage Management Certificate. The cost of the Responsible

Beverage Server/Seller Permit shall be included in the cost of obtaining a Responsible Beverage

Management Certificate.

Section 7. That Chapter 5.04 of the Lincoln Municipal Code be amended by adding
a new section numbered 5.04.126 to read as follows:

5.04.126 Responsible Beverage Server/Seller Fund.

All permit fees paid pursuant to Section 5.04.125 shall be deposited in a fund to be known

as the Responsible Beverage Server/Seller Fund. The funds shall only be available for enforcement

and administrative costs, and/or education of the provisions of the Nebraska Liquor Control Act or

of this chapter, or any rules or requlations adopted by the City or by the Nebraska Liquor Control

Commission.
Section 8. That Chapter 5.04 of the Lincoln Municipal Code be amended by adding
a new section numbered 5.04.127 to read as follows:

5.04.127 Responsible Beverage Server/Seller Permit; Denial, Suspension, or Revocation.

(@) The Health Director shall provide notice of denial, suspension, or revocation as

provided within this section. Such decision is effective immediately upon notice.

(b) A person whose Responsible Beverage Server/Seller Permit was revoked shall be

ineligible to apply for a new permit for a period of one year or less from the date of revocation.
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(c) AResponsible Beverage Server/Seller Permit may be suspended for a period of ninety

days or less.

(1) Any person whose permit has been suspended shall be prohibited from selling

or serving alcoholic liguor at retail until such permit is reinstated.

(2) Any person whose permit has been suspended may apply for reinstatement of

such permit in a method provided by the Health Director. The person shall include an

acknowledgment stating that the conditions causing suspension of the permit have been corrected.

(3) The Health Director shall review the application within seven days after receiving

the application for reinstatement.

(4) The Health Director shall reissue the permit if the conditions causing suspension

of the permit have been corrected.

(d) The Health Director may serve notice authorized or required by this chapter as follows:

(1) By personal service to the permit holder:;

(2) Bycertified mail, postage prepaid, return receipt requested to the permit holder’s

last known address as contained within the permit record:;

(3) The person making personal service may provide a written declaration under

penalty of perjury identifying the person served and the time, date, and manner of service as proof

of service.

(e) The Health Director shall conduct a hearing within seven days after a request for a

hearing after a denial, suspension, or revocation. The Health Director may appoint a suitable

hearing officer to hear the matter. Such hearing officer shall make recommendations based on the

evidence adduced at the hearing for the Health Director’s final determination of the matter. The
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hearing need not be conducted according to the technical rules relating to evidence and witnesses.

The person requesting the hearing and the hearing officer may:

(1) Call and examine witnesses on any matter relevant to the issues of the hearing;

(2) Introduce documentary and physical evidence;

(3) Cross examine opposing witnesses on any matter relevant to the issues of the

hearing; and

(4) Rebut evidence.

The Health Director may uphold, reverse, or modify the denial, suspension, or revocation and may

take any other reasonable action. The Health Director shall make a final determination within

fourteen days after the hearing. The Health Director’s decision shall be final and binding upon the

City and upon the person making the request. The Health Director’s decision may be appealed to

district court as provided by law.

(f) Actions for reinstatement, hearing, or appeal shall not stay or delay the suspension

provided in this section in any manner.

Section 9. That Section 5.04.130 of the Lincoln Municipal Code be amended to read
as follows:
5.04.130 Hours for Sale at Retail and Dispensing.
(@) No person shall sell at retail or dispense any alcoholic liquor, including beer, on any
day between 2:00 a.m. and 6:00 a.m. for consumption on the premises.

(b) No person shall sell at retail or dispense any alcoholic liquor, including beer, on any

day between 1:00 a.m. and 6:00 a.m. for consumption off the premises.
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—e)—By January 2013, the Internal Liqguor Committee, created pursuant to Resolution A-

75247, shall conduct an internal review of police reports and protective custody records to determine
if the adoption of a 2:00 a.m. closing time has had a negative or positive effect on police and
community resources within the City of Lincoln. The Internal Liquor Committee is directed to
consider changes in protective custody services and admissions, calls for service, traffic accidents
or violations, and criminal offenses such as noise disturbances, public urination, and assaults
involving alcohol. Additionally, the Internal Liquor Committee may also consider additional
information, such as changes in revenue, new business ventures, and new entertainment
opportunities. The Internal Liqguor Committee may forward any recommendations or opinions to the
City Council.

(fd) By October 1, 2011, the Internal Liquor Committee, created pursuant to Resolution A-
75247, shall create a mandatory responsible beverage service training permit and training course
whereby all persons who sell or serve liquor at retail will be educated in responsible beverage
service practices and applicable laws.

Section 10. That Chapter 5.04 of the Lincoln Municipal Code be amended by adding

a new section numbered 5.04.175 to read as follows:

5.04.175 Records Requirement.

Beqinning April 1, 2013, every licensee under the Nebraska Liguor Control Act shall

maintain an up-to-date list of all individuals who sell or serve alcoholic liguor at retail on a form or

other method provided by the Health Director. The list shall contain all individuals’ names and

expiration date of the individual’s Responsible Beverage Server/Seller Permit or Responsible
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Beverage Management Certificate. Such list shall be immediately available upon request of a police

officer of the City of Lincoln or the Health Director.

Section 11. That Section 5.04.200 of the Lincoln Municipal Code be amended to read
as follows:

5.04.200  Entry for Inspection; Police Officers; Health Director.

All police officers of the City of Lincoln are hereby authorized to enter at any time upon any
premises of any licensee under the Nebraska Liquor Control Act within the city to determine
whether any of the provisions of such act or of this chapter, or any rules or regulations adopted by
the city or by the Nebraska Liquor Control Commission have been or are being violated and at such
time to examine sufficiently said premises of said licensee in connection therewith.

The Health Director is hereby authorized to enter at any time upon any premises of any

licensee under the Nebraska Liguor Control Act within the city to determine compliance with the

responsible beverage management provisions set forth in Section 5.04.035, the responsible beverage

server training and education provisions set forth in Sections 5.04.124 through 5.04.127. and the

associated record keeping requirements set forth in Section 5.04.175.

Section 12. That Section 5.04.210 of the Lincoln Municipal Code be amended to read
as follows:
5.04.210  Occupation Taxes.

There is hereby levied and assessed upon the following business conducted in the city
licensed under the Nebraska State Liquor Control Act, an annual occupation tax as follows:

Alcoholic liquor distributor (exceptbeer) ......... ... ... .. ... . ... ... $1,000.00
Beer distributor . ... ... 500.00
Operationof brew pub .. ... . . 500.00
Retailer of beer only, for consumption on premises ........................ 200.00
Retailer of beer only, for consumption off the premises

(sale in the original packageonly) .......... .. ... ... . .. .. 200.00
Retailer of alcoholic liquors, for consumption off the

premises (sale in original packageonly) ............ .. ... ... .. ... ... 400.00
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Retailer of alcoholic liquors, for consumption on the

premises and off the premises . .. ... . i 600.00
Retailer of alcoholic liquors for consumption on the
PrEMISES . et ettt e e 500.00

Special designated permit- license (except special designated permits
licenses issued to licensees holding catering permits ............... $80 per day

Catering Permit ... ... 200.00.
Such occupation tax shall be paid to the City Treasurer for the benefit of the city immediately after
the final issuance of a license efrpermit under the Nebraska Liquor Control Act for any such
business.

The year for which such occupation tax is levied shall commence on May 1st of each year
and shall end on the following April 30th except for Class C licenses, which shall commence on
November 1st of each year and shall end on the following October 31st unless otherwise provided
in the Nebraska Liquor Control Act. However, no reduction in occupation tax shall be made
regardless of the time when the application for a license erpermit is made or the license or permit
is issued. Such occupation tax, or any part of it, shall not be refunded for any cause.

When such tax is paid, the City Treasurer shall issue a receipt therefor, which shall set forth
the date of the payment, the name of the person for whom paid, the location of the business for
which the tax is paid, and the business classification for which paid. Collection of such occupation
tax shall be enforced as provided in Chapter 3.24 of this code for the collection of other occupation
taxes.

Section 13. That Section 5.04.300 of the Lincoln Municipal Code be amended to read
as follows:
5.04.300  Penalty for Violations.

Any person upon whom a duty is placed by the provisions of this chapter, who shall fail,

neglect, or refuse to perform such duty, or who shall knowingly violate any of the provisions hereof,
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shall be deemed guilty of a misdemeanor, and upon conviction thereof, shall be punished by
imprisonment in the county jail for a period not to exceed thtee six months or by a fine of not to
exceed $500.00, recoverable with costs, or both. Each day that a violation of this chapter continues
shall constitute a separate and distinct offense and shall be punishable as such.

The violation of any of the provisions of this chapter, or the violation of any other ordinances
of the City of Lincoln, or the laws of the State of Nebraska, in connection with the operation of the
licensed business by the licensee or any employees or agents of the licensee, shall be cause sufficient
to justify the revocation or suspension of the license of such licensee by the City Council.

Steh—Provisions of revocation or suspension as provided for in this chapter shall be

cumulative with-the in addition to any other penalty or fine imposed by the ordinance of the City of
Lincoln.

Section 14. That Chapter 5.04 of the Lincoln Municipal Code be amended by adding
a new section numbered 5.04.310 to read as follows:

5.04.310 Severability and Savings Clause.

(@) Each section and each subdivision of a section of this chapter is hereby declared to be

independent of every other section or subdivision of a section so far as inducement for the passage

of this ordinance is concerned and invalidity of any section or subdivision of a section of this chapter

shall not invalidate any other section or subdivision of a section thereof.

(b) This chapter shall in no manner affect pending actions, either civil or criminal, founded

on or growing out of any ordinance or part of any ordinance hereby repealed; and this chapter shall

in no manner affect rights or causes of action, either civil or criminal, not in suit that may have

already accrued or grown out of any ordinance or part of any ordinance hereby repealed.
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Section 15. That Sections 5.04.010, 5.04.020, 5.04.035, 5.04.040, 5.04.130, 5.04.200,

5.04.210, and 5.04.300 of the Lincoln Municipal Code as hitherto existing be and the same are

hereby repealed.

Section 16. That this ordinance shall take effect and be in force from and after passage

and publication in one issue of a daily or weekly newspaper of general circulation in the City,

according to law.

Approved as to Form & Legality:

Introduced by:

City Attorney
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Approved this ___ day of

, 2012:

Mayor




