
LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT
_________________________________________________
for JANUARY 31, 2007 PLANNING COMMISSION MEETING

PROJECT #: Change of Zone No.06062

PROPOSAL: 1. Set a one-year period within which applications that have been
deferred at the applicants’ request are presented to the Planning
Commission or City Council for final action or they automatically expire.

2. Set a 12 week time period from the initial hearing date for the
Planning Commission to act on applications unless the applicant
consents to the deferral.

CONCLUSION: The proposals require timely action on both the Planning Commission
and the applicant on an application.

RECOMMENDATION:  Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: Sections 27.27.080, 27.28.090, 27.31.100, 27.37.070,
27.51.100, 27.60.40, 27.63.020, 27.65.030 and 27.81.040 of the
Zoning Ordinance

ASSOCIATED APPLICATIONS: Misc. #06012 City Land Subdivision Ord., County
Change of Zone #06070, and Misc.#06016 County
Subdivision Regulations

ANALYSIS:

1. Currently, at the request of applicants there are dozens of applications which
were placed on the staff’s “pending” list and not scheduled for Planning
Commission or governing body hearings. These applications have remained
on the list for years, despite the Planning Staff’s efforts to encourage the
applicant to move forward or withdraw.  Currently, the only way to dispose of
these cases is to set unilateral hearing dates, prepare staff reports, and
advertise the hearings.  The proposed amendments would allow the Planning
Department  to save time and money by replacing this cumbersome process
with a time period within which, if the applicant does not direct that his/her case
be scheduled for hearing, the case is automatically closed.  The proposed
amendment will require staff to notify the applicant of the pending expiration
date, in writing, at least 30 days before that date. If approved, this amendment
would provide an additional year for action on applications that are already on
the Planning Department pending list. 
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2. The Planning Commission on several occasions has postponed their final
action on applications.  The City Attorney has advised them that their
responsibility is to hold a public hearing and then act on the application. The
issue of delaying action occurred on two different cases in the past two years,
both involving “downzoning:” a request by a neighborhood association to
rezone vacant land adjacent to the neighborhood, and a request by another
neighborhood association to rezone the property within their association’s
boundaries.  

In the first case, the property was held on pending by the Planning Commission
for nearly a year as the Commission approved repeated requests from the
neighborhood association for deferral (after the Planning Commission did act,
the City Council voted to place the item on its indefinite pending list, where it
sits today).  In the second case, the Planning Commission delayed the
association’s request to consider imposing new procedural requirements for
that request as well as future requests of the same nature.  Before these
applications were filed, it was not unusual for the Planning Commission to place
applications on pending for indefinite periods, to await the completion of some
planning study or another.  

The deliberations on the second downzoning case led the City Attorney’s office
to give its opinion to the Planning Commission that due process required them
to act in a timely manner and pass applications on to the governing body in a
reasonable time, unless the applicant consented to further delay. 

3. The City Attorney determined, in the preparation of these amendments, that the
proposed appeal provision could not be used in the case of a change of zone,
because state statutes require that the Planning Commission "act " before the
governing body can consider the item.  The Planning Staff and the City Attorney
still believe it is useful to adopt this amendment for all the other types of
applications that the Planning Commission considers, and at least to give
guidance as to how they should act on change of zone request.  The provision
that the Planning Commission shall act in 12 weeks will apply to change of zone
applications but the applicant will not have authority to appeal the application
forward to the City Council without a report and recommendation from the
Planning Commission.

State Statutes states that any proposed amendment, supplement or
modification to the zoning ordinance shall first be submitted to the planning
commission for its recommendations and report. The planning commission
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shall hold at least one public hearing with relation thereto, before submitting its
recommendations and report to the City Council.

The City Charter basically repeats the language in the State Statutes. 
“The commission's powers and duties shall extend to advising the mayor, council, and
planning director on all matters concerning the planning program and the performance of
those acts related to the comprehensive plan, the capital improvements program, the
zoning ordinance, and the land subdivision regulations that are described in subsequent
sections of this article.”

4. Presently in the event the Planning Commission fails to act withing 60 days
from the date the City Council refers to them a use permit, planned unit
development, special permit and community unit plan the applicant must
appeal to City Council requesting final action and the City Council shall
direct the Planning Commission to act on the application at the next regularly
scheduled meeting and then the regulation presumes that the Planning
Commission will heed that direction.  The proposed amendments allows the
applicant to forward the application to the governing body for action if the
Commission has not acted in the required time frame.

5. The Zucker report encourages the streamlining of applications.

Prepared by:

________________________
Ray F. Hill,  Planner

DATE: January 18, 2007

APPLICANT: Marvin Krout, Director of Planning
Lincoln City/Lancaster County Planning Department
555 S. 10th Street
Lincoln, Ne 68508

CONTACT: Ray Hill, Planner
441-6371, or rhill@lincoln.ne.gov
Same address

Proposed text is attached.
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