AGENDA FOR THE WEST HAYMARKET
JOINT PUBLIC AGENCY (JPA)
TO BE HELD WEDNESDAY, JANUARY 15, 2020 AT 2:30 P.M.
CITY-COUNTY BUILDING
COUNCIL CHAMBERS, 1ST FLOOR
555 S. 10TH STREET
LINCOLN, NE 68508
1.

Introductions and Notice of Open Meetings Law Posted by Door

2.

Public Comment and Time Limit Notification Announcement
Individuals from the audience will be given a total of 5 minutes to speak on specific items listed
on today’s agenda. Those testifying should identify themselves for the official record.

3.

Approval of the minutes from the JPA meeting held November 25, 2019.
➢ (Staff recommendation: Approval of the minutes as presented)

4.

Approval of October and November 2019 Payment Registers and review of the October
and November 2019 Expenditure Reports. (Brandon Kauffman)
➢ Public Comment
➢ (Staff recommendation: Approval of the Payment Registers. No action is
required on the Expenditure Reports).

5.

WH 20-1
Resolution to approve an Addendum to the Construction Management
Services Consultant Agreement between the West Haymarket JPA and PC Sports Inc. for
an extension of project management services for a final term of January 1, 2020 through
December 31, 2020. (Adam Hoebelheinrich)
➢ Public Comment
➢ (Staff recommendation: Approval)

6.

WH 20-2
Resolution to approve a Unit Price Contract with Commonwealth Electric
Co. for an amount not to exceed $2,901.20 to convert 21 exterior lights to LED at the
Pinnacle Bank Arena to be paid out of the endowment fund. (Caleb Swanson)
➢ Public Comment
➢ (Staff recommendation: Approval)

7.

WH 20-3
Resolution to approve Amendment No. 1 to the Canopy Park Project
Redevelopment Agreement between the City of Lincoln, Nebraska, West Haymarket Joint
Public Agency, Canopy Park, LLC, and West Haymarket Holding Company, LLC for the
redevelopment of property generally located at the northwest corner of South Canopy
Street and “N” Street, including the sale of real estate from the West Haymarket JPA to
West Haymarket Holding Company in the amount of $1,836,466.00. (Chris Connolly)
➢ Public Comment
➢ (Staff recommendation: Approval)

Pinnacle Bank Arena Event and West Haymarket JPA information may be found at:
www.pinnaclebankarena.com
www.lincoln.ne.gov
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8.

WH 20-4
Resolution to approve Customer Energy Service Agreement between the
West Haymarket JPA and Canopy Park LLC. (Chris Connolly)
➢ Public Comment
➢ (Staff recommendation: Approval)

9.

WH 20-5
Resolution to approve Agreement to Terminate Customer Energy Service
Agreement between the West Haymarket JPA and Canopy Park Condominium
Association. (Chris Connolly)
➢ Public Comment
➢ (Staff recommendation: Approval)

10.

WH 20-6
Resolution to approve an Agreement between the West Haymarket JPA and
Carbonhouse for website design, development, hosting, and support services for the
Pinnacle Bank Arena for a term of February 3, 2020 through February 2, 2023 upon the
terms and conditions as set forth in the Agreement. (Tom Lorenz)
➢ Public Comment
➢ (Staff recommendation: Approval)

11.

WH 20-7
Resolution to accept the financial audit and management letter and report
from BKD CPAs & Advisors LLP for the period ending August 31, 2019. (Chris Lindner,
BKD)
➢ Public Comment
➢ (Staff recommendation: Approval)

12.

Set Next Meeting Date: The next meeting date will be Thursday, February 27, 2020 at
2:30 p.m. in Council Chambers, First Floor of the County-City Building.

13.

Motion to Adjourn

Pinnacle Bank Arena Event and West Haymarket JPA information may be found at:
www.pinnaclebankarena.com
www.lincoln.ne.gov

WEST HAYMARKET JOINT PUBLIC AGENCY (JPA)
Board Meeting
November 25, 2019
Meeting Began At:

3:02 P.M.

Meeting Ended At:

3:20 P.M.

Members Present:

Leirion Gaylor Baird, Tim Clare, and Tammy Ward

Item 1 - Introductions and Notice of Open Meetings Law Posted by Door
Gaylor Baird advised that the open meetings law posted at the entrance to the room is in effect.
Item 2 - Public Comment and Time Limit Notification
Gaylor Baird advised individuals from the public are given a total of five-minutes for public
comment on specific items listed on today’s agenda and those testifying should identify
themselves for the record.
Item 3 – Approval of the minutes from the JPA meeting held October 24, 2019
Clare moved approval of the minutes as presented. Ward seconded the motion. Motion carried
3-0.
Chris Connolly, City Law Department, stated there will be no financials today as Brandon
Kauffman is out of town.
Connolly further stated Clare requested an update on the refunding of the bonds that took place
earlier this month. He explained there was an opportunity to refund the 2011 and 2013 bond
series. Both series were handled differently as the 2011 series was expected to move forward
with the refunding and the 2013 series was questionable on whether or not it would move
forward. The 2011 series was refunded, and the net present value savings is $12,155,480.00 or
12.155% over the lifetime of the bonds until 2042 which will generate approximately $850,000
annually in savings over the life of the bonds. The 2013 series were not refunded. There is a
benchmark that financial professionals look at in terms of savings. That benchmark is at least a
5% savings on a bond refunding. At the time they looked to refund the 2013 bonds the available
rate would only net 3.995% in savings, so they declined to issue the refunding bonds at this time.
They will keep watching the market and see what opportunities there are down the road.
Connolly further explained this is not an action item, but he would be happy to answer any
questions the Board members have. Clare stated he asked Connolly for an update on this as the
Board has a fiduciary duty to do the best they can with the monies put in their care. He stated the
refinancing took advantage of historically low rates and believes the Board has a duty is to see if
there are opportunities to refinance to save money for the JPA and the taxpayers of Lincoln.
Clare commented that saving approximately $850,000 annually in interest expenses is something
that should not go unnoticed and something the JPA should celebrate. He also publicly thanked
Brandon Kauffman, the financial team, and Connolly for helping to get this project completed
for the benefit of the JPA and the City of Lincoln.
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Gaylor Baird asked if the financial report for November will take place at the next meeting.
Connolly stated that was correct.
Item 4 – WH 19-33 Resolution approving a Consultant Agreement between the West
Haymarket JPA and Olsson, Inc. for On-Call Services including, but not limited to,
Environmental Sampling and Analysis, Surveying, and Semi-annual and Annual
Inspections in accordance with the West Haymarket Redevelopment Site North and South
Operations and Maintenance Plans for a sum not to exceed $25,000.00. (Frank Uhlarik)
Frank Uhlarik, Transportation and Utilities Department, stated this item is related to the JPA’s
assessment and clean-up of the entire West Haymarket redevelopment area. As a condition of
getting no further action documentation from the Nebraska Department of Environmental
Quality now known as Nebraska Department of Environment and Energy (NDEE) the JPA had
to put restrictive covenants in place on the parcels where residual contamination is not a threat
due to the present coverage with soils, concrete, and other environmental controls. The covenants
prohibit digging or installing ground water wells. To maintain the covenants, the JPA has to do
periodic inspections, soil sampling, oversight on construction activities and so forth. Uhlarik
explained it is helpful to have an on-call service to be able to respond and stay in compliance
with the covenant restrictions. He stated Olsson has been involved with the site for years and has
a lot of institutional knowledge and requested to proceed with Olsson for these various tasks in
the future. Gaylor Baird asked for clarification that an expenditure is not required and that this is
just a contract to have for on-call services if they are needed. Uhlarik stated this is correct and
explained this is a not to exceed contract. There are a couple of tasks that need completed such as
surveying and completion of the annual and semi-annual inspection reports required on the
covenants that account for approximately 50% of the total amount. However, we want to keep
some in reserve for the periodic sampling and oversight that the JPA needs to comply with.
Jane Kinsey, Watchdogs of Lincoln Government, asked if this has to do with the plume. Uhlarik
stated no and he will discuss that with the next item. Kinsey asked if this has to do with
sampling only. Uhlarik explained there are restrictive covenants in place across the vast majority
of all tracts in the West Haymarket and to achieve a no further action document from the NDEE
covenants are put in place to ensure that contact is not made with deep contaminated soils, that
water wells are not installed, and that there is not unrestricted intrusion upon the caps and soil
covers placed over the various sites. Kinsey asked how often this will be done. Uhlarik
explained this is a semi-annual inspection and an annual inspection report submitted to NDEE.
Kinsey asked if this has been done this year. Uhlarik stated on the North this will be the third
year of reporting on the covenants compliance and this year will be the first year the areas South
of “O” Street at the former Alter Scrap clean-up sites will be reported. Kinsey asked if the
$25,000 is for one year. Uhlarik stated the JPA should get a couple years out of this. Gaylor
Baird asked if this Agreement is for up to a sum not to exceed that amount and it is unknown if
this amount will even be spent. Uhlarik stated that was correct and that he has only identified
about $10,000 to $12,000 in tasks already with Olsson for the next six months. Clare asked if
this is a monitoring expenditure because there is nothing from an environmental standpoint that
prohibits the uses the JPA has down in the area currently. Uhlarik confirmed this is correct.
Clare asked if all of the formal letters and approvals have been received. Uhlarik confirmed this
is correct. There being no further discussion or public comment, Ward moved approval of the
resolution. Clare seconded the motion. Motion carried 3-0.
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Item 5 – WH 19-34 Resolution to approve Amendment No. 3 to the Kennedy Jenks
Contract for site closure and monitoring well abandonment services at the Canopy Street
remediation site for an additional amount not to exceed $1,100.14, bringing the total
contract amount to $42,022.24. (Frank Uhlarik)
Uhlarik stated the closure letter is coming from the NDEE on the petroleum plume which is
surrounded and focused around the Canopy Lofts area. The pumping scheme was modified with
a super suck to have a more effective removal of the contaminants. This approach worked well
and the JPA is now pumping water with a low enough level of contamination that NDEE
indicated the JPA will receive a closure letter on this site. Uhlarik explained when you close a
site, the wells being used to monitor the product have to be properly abandoned. This contract is
for $1,100.14 and will close out the Canopy Lofts forever. Kinsey asked if there is a plume left.
Uhlarik stated the plume is not readily detectable and usually when it gets to that point on a
clean-up project for petroleum remediation the NDEE will allow closure. Kinsey asked when it
will be closed. Uhlarik stated he expects it to be closed around the end of November or
December timeframe. Kinsey asked if one could say there are no contaminants in this area.
Uhlarik stated there are no contaminants that exceed a health risk of concern to the NDEE.
Kinsey asked if there will be any other monitoring. Uhlarik stated only the semi-annual and
annual inspections to ensure that the covenants are being complied with. There being no further
discussion or public comment, Ward moved approval of the resolution. Clare seconded the
motion. Motion carried 3-0.
Item 6 - Set Next Meeting Date
The next meeting date will be Thursday, December 19, 2019 at 2:30 p.m. in the County-City
Building, Bill Luxford Studio, First Floor.
Item 7 – Motion to Adjourn
Ward moved to adjourn. Motion seconded by Clare. The meeting adjourned at 3:20 p.m.
Prepared by: Kasey Simonson, City Law Department
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West Haymarket Joint Public Agency
Payment Register
October 2019
Vendor
Number
-----98642
98642
98642
120299
120299
620236
620237
620239
620242
98079
98079
604774
604774
604774
604774
120299
120299
53356
53356
53356
76881
77921
108417
113806
129525
102154
102154
109321
109321
109321
109321
109321
166991
596579
598263
616389
98415
98642
98642
324566
37233
77921
77921
588846
598263
431100
431100
431100
431100
431100
431100
620452
620452

Vendor Name
------------------------------Information Services
Information Services
Information Services
Risk Management
Risk Management
Erika Sliva
Kelsie Farringer
Killian Jarrett
John Carrig
Black Hills Energy
Black Hills Energy
Pinnacle Bank Arena
Pinnacle Bank Arena
Pinnacle Bank Arena
Pinnacle Bank Arena
Risk Management
Risk Management
Lincoln Electric System
Lincoln Electric System
Lincoln Electric System
Windstream
County/City Property Management
Citizen Information Center
City Treasurer
City Controller
Public Building Commission
Public Building Commission
Lancaster County Sheriff - 031
Lancaster County Sheriff - 031
Lancaster County Sheriff - 031
Lancaster County Sheriff - 031
Lancaster County Sheriff - 031
Gana Trucking & Excavating Inc
SMG
PC Sports LLC
Midwest Office Automations
Lincoln Water System
Information Services
Information Services
Union Bank & Trust Company
Olsson Inc
County/City Property Management
County/City Property Management
District Energy Corp
PC Sports LLC
City of Lincoln - Parking
City of Lincoln - Parking
City of Lincoln - Parking
City of Lincoln - Parking
City of Lincoln - Parking
City of Lincoln - Parking
Ben and Armeshia Onken
Ben and Armeshia Onken

Payment Remark
-----------------------------JPB request number 183026
JPA 8/19
JPA 8/19
Liability Ins renewal 19/20
Liability Ins renewal 19/20
Red 1 Garage Refund
Green 2 Garge Refund
Blue 3 Garage Refund
Blue 3 Garage Refund
277 Pinnacle Arena Dr
277 Pinnacle Arena Dr
Arena Repair/Maint/CIP 8/19
Arena Repair/Maint/CIP 8/19
Arena Repair/Maint/CIP 8/19
Arena Repair/Maint/CIP 8/19
Property Ins Renewal 2019-20
Property Ins Renewal 2019-20
277 Pinnacle Arena Dr
200 N 7th St
605 N 8th St Pk Lot Lgh
Billing number 402-477-6387
Amtrak Station 8/19
5 City TV WHJPA 9/26/19
WHJPA credit card fees 9/19
Festival Lot/Arena Dr Maint
Space Rental 10/19
Space Rental 10/19
Gilded Swine
GOPUFF
Wright Way Fuel
Tam O Shanter
Iguana's Pub
Bid 16-292 WH01088
Customer 00998 Loan Repayment
Project Mgmt 7/21/19-8/17/19
FD00 / 13475-01
277 Pinnacle Arena Dr
JPA 09/19
JPA 09/19
WHJPA Series 2010A 10/18-9/19
Project C18-2666
JPA-CITY CONTROLLER 08/19
JPA CITY CONTROLLER 09/19
Customer WHM-JPA
Project Mgmt 8/18/19-9/21/19
JPA Parking Garage Mgmt 8/19
JPA Parking Garage Mgmt 8/19
JPA Parking Garage Mgmt 8/19
JPA Parking Garage Mgmt 9/19
JPA Parking Garage Mgmt 9/19
JPA Parking Garage Mgmt 9/19
Partial refund use fees
Partial refund use fees

Busi Obj
Cat Unit Acct
Description
--- ------ ---- ----------------------------OP
06095 6069 Data Processing Equipment
OP
06095 5631 Data Processing Service
OP
06095 5685 VOIP Payments to I S
OP
06095 5783 General Liability
OP
06095 5794 Public Officials
OP
06096 3941 Deck 1-Lease
OP
06096 3941 Deck 2-Lease
OP
06096 3941 Deck 3-Lease
OP
06096 3941 Deck 3-Lease
OP
06095 5825 Natural Gas
OP
06095 5825 Natural Gas
OP
06095 5870 Other Bldg Maintenance
OP
06095 6068 Concession Equipment
OP
06095 6069 Data Processing Equipment
OP
06095 6076 Miscellaneous Equipment
OP
06095 5786 Property
OP
06095 5795 Misc Insurance Floater
OP
06095 5821 Electricity - Bldg & Grnds
OP
06095 5821 Electricity - Bldg & Grnds
OP
06095 5821 Electricity - Bldg & Grnds
OP
06095 5829 Telephone
OP
06095 5870 Other Bldg Maintenance
OP
06095 5952 Advertising/Media Serv
OP
06095 5996 Credit Card/Bank Fees
OP
06095 5621 Misc Contractual Services
OP
06095 5928 Rent of Co/City Bldg Space
OP
06095 5931 Parking Rent Bldg Comm
OP
06095 5635 Delivery Service
OP
06095 5635 Delivery Service
OP
06095 5635 Delivery Service
OP
06095 5635 Delivery Service
OP
06095 5635 Delivery Service
OP
06095 5621 Misc Contractual Services
OP
06095 5643 Management Services
OP
06095 5621 Misc Contractual Services
OP
06095 5762 Photocopying
OP
06095 5830 Water
OP
06095 5631 Data Processing Service
OP
06095 5685 VOIP Payments to I S
OP 195011 6233 Bd Trustee Pmt-Serv Chg
OP
06095 6140 Grounds Improvements
OP
06095 5261 Postage
OP
06095 5261 Postage
OP
06095 5835 Thermal Heating & Cooling
OP
06095 5621 Misc Contractual Services
OP
06095 5643 Deck 1 Mgmt Services
OP
06095 5643 Deck 2 Mgmt Services
OP
06095 5643 Deck 3 Mgmt Services
OP
06095 5643 Deck 1 Mgmt Services
OP
06095 5643 Deck 2 Mgmt Services
OP
06095 5643 Deck 3 Mgmt Services
OP
06094 3526 Ben and Armeshia Onken
OP
950 2140 Due State For Sales Tax

Page
Date

1
- 11/22/19

Do Document
Check
Payment
Ty Number
Amount
Date
Number
-- -------- -------------- -------- ------PV 2013078
54,072.29 10/02/19 608253
PV 2013079
201.21 10/02/19 608253
PV 2013079
16.67 10/02/19 608253
PV 2013080
25,743.00 10/02/19 608254
PV 2013080
33,150.00 10/02/19 608254
PV 2011588
37.50 10/02/19 608255
PV 2011586
35.00 10/02/19 608256
PV 2011584
35.00 10/02/19 608257
PV 2011578
35.00 10/02/19 608258
PV 2013073
7.40 10/03/19 142509
PV 2013073
12.10 10/03/19 142509
PV 2013067
31,191.06 10/03/19 142619
PV 2013067
17,020.50 10/03/19 142619
PV 2013067
7,153.08 10/03/19 142619
PV 2013067
28,146.05 10/03/19 142619
PV 2014529
176,702.00 10/09/19 608493
PV 2014529
935.00 10/09/19 608493
PV 2014523
704.66 10/10/19 142718
PV 2014525
191.19 10/10/19 142718
PV 2014526
45.99 10/10/19 142718
PV 2014527
109.12 10/10/19 142742
PV 2014528
485.14 10/10/19 142745
PV 2015911
130.00 10/16/19 608700
PV 2015917
493.83 10/16/19 608701
PV 2015918
54,349.00 10/16/19 608702
PV 2015910
86.10 10/17/19 143091
PV 2015910
8.75 10/17/19 143091
PV 2015912
19.22 10/17/19 143095
PV 2015913
18.61 10/17/19 143095
PV 2015914
19.22 10/17/19 143095
PV 2015915
18.61 10/17/19 143095
PV 2015916
18.61 10/17/19 143095
PV 2015923
30,725.09 10/17/19 143112
PV 2016313
800,195.73 10/17/19 143195
PV 2015930
4,701.75 10/17/19 143200
PV 2015324
6.73 10/17/19 143249
PV 2017507
217.69 10/23/19 608938
PV 2017508
201.20 10/23/19 608939
PV 2017508
16.67 10/23/19 608939
PV 2017509
524.00 10/23/19 608940
PV 2017503
4,910.07 10/24/19 143293
PV 2017504
157.35 10/24/19 143338
PV 2017505
194.65 10/24/19 143338
PV 2017510
208,833.50 10/24/19 143461
PV 2017511
7,318.50 10/24/19 143481
PV 2018401
56,392.76 10/30/19 609133
PV 2018401
28,094.64 10/30/19 609133
PV 2018401
42,649.70 10/30/19 609133
PV 2018404
74,068.47 10/30/19 609133
PV 2018404
39,252.62 10/30/19 609133
PV 2018404
46,065.88 10/30/19 609133
PV 2018612
1,250.00 10/30/19 609134
PV 2018612
17.50 10/30/19 609134

West Haymarket Joint Public Agency
Payment Register
October 2019
Vendor
Number
-----620452
77921
98079

Vendor Name
------------------------------Ben and Armeshia Onken
County/City Property Management
Black Hills Energy

Payment Remark
-----------------------------Partial refund use fees
Amtrak Station 9/19
277 Pinnacle Arena Dr

Busi Obj
Cat Unit Acct
Description
--- ------ ---- ----------------------------OP
06094 3226 Administrative Fees
OP
06095 5870 Other Bldg Maintenance
OP
06095 5825 Natural Gas

Page
Date

Do Document
Check
Payment
Ty Number
Amount
Date
Number
-- -------- -------------- -------- ------PV 2018612
50.00- 10/30/19 609134
PV 2018396
819.93 10/31/19 143647
PV 2018399
34.48 10/31/19 143680
--------------

Category: OP
total
37233 Olsson Inc
610081 Kennedy/Jenks Consultants
127319 Urban Development
Category: PH1
total

Grand
total

2
- 11/22/19

1,777,789.82
PH1 870305 5628 Consultant Services
PH1 870601 5628 Consultant Services
Lumberworks/Canopy Streetscape PH1 870305 9220 Cash Transfers Out

OV
OV
PV

2015849
2015848
2018487

83.47 10/24/19
1,890.50 10/24/19
160,000.00 10/30/19
-------------161,973.97
-------------1,939,763.79

143293
143515
609132

83410
MARK
JPAADMIN8

City of Lincoln, NE
West Haymarket Joint Public Agency
Operating Expenditure Report
As of October 31, 2019

1
11/22/19
11:06:00

ORIGINAL
P/Y ENC &
YTD
PURCHASE
AVAILABLE
BUDGET
REVISIONS
TOTAL
EXPEND
ORDERS
BALANCE
---------------------------------------- -------------- -------------- -------------- -------------- -------------- -------------00950 West Haymarket Revenue
11 Materials & Supplies
5221 Office Supplies
5261 Postage
5323 Bldg Maint Supplies
11

Materials & Supplies

12 Other Services & Charges
5621 Misc Contractual Services
5624 Auditing Service
5628 Consultant Services
5631 Data Processing Service
5633 Software
5635 Delivery Service
5643 Management Services
5643.61
Deck 1 Mgmt Services
5643.62
Deck 2 Mgmt Services
5643.63
Deck 3 Mgmt Services
5683.04
Snow Removal
5683.05
Fire Alarm Monitoring
5685 VOIP Payments to I S
5762 Photocopying
5763 Printing
5783 General Liability
5786 Property
5794 Public Officials
5795 Misc Insurance Floater
5821 Electricity - Bldg & Grnds
5825 Natural Gas
5829 Telephone
5830 Water
5835 Thermal Heating & Cooling
5856 City Share Linc Center Maint
5862 Grounds Maintenance
5870 Other Bldg Maintenance
5928 Rent of Co/City Bldg Space

250.00
250.00
250.00
2,500.00
2,500.00
352.00
2,148.00
500.00
500.00
500.00
-------------- -------------- -------------- -------------- -------------- -------------3,250.00
3,250.00
352.00
2,898.00

913,860.00
21,575.00
60,000.00
2,543.00
236,130.00

913,860.00
21,575.00
60,000.00
2,543.00
236,130.00

2,716,462.00
913,245.00
494,805.00
578,481.00
2,500.00
500.00
200.00
500.00
250.00
25,743.00
176,702.00
33,150.00
935.00
9,500.00
1,600.00
1,350.00
1,425.00
3,040,000.00
31,000.00
18,000.00
515,000.00
1,034.00

2,716,462.00
913,245.00
494,805.00
578,481.00
2,500.00
500.00
200.00
500.00
250.00
25,743.00
176,702.00
33,150.00
935.00
9,500.00
1,600.00
1,350.00
1,425.00
3,040,000.00
31,000.00
18,000.00
515,000.00
1,034.00

61,667.50
3,500.00
402.41
94.27
1,231,736.23
130,461.23
67,347.26
88,715.58

33.34
28.82
25,743.00
176,702.00
33,150.00
935.00
1,468.78
53.98
327.70
217.69
421,796.05

1,305.07
172.20

852,192.50
18,075.00
60,000.00
2,140.59
236,130.00
94.271,484,725.77
782,783.77
427,457.74
489,765.42
2,500.00
500.00
166.66
471.18
250.00

8,031.22
1,546.02
1,022.30
1,207.31
2,618,203.95
31,000.00
18,000.00
513,694.93
861.80
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City of Lincoln, NE
West Haymarket Joint Public Agency
Operating Expenditure Report
As of October 31, 2019

2
11/22/19
11:06:00

ORIGINAL
P/Y ENC &
YTD
PURCHASE
AVAILABLE
BUDGET
REVISIONS
TOTAL
EXPEND
ORDERS
BALANCE
---------------------------------------- -------------- -------------- -------------- -------------- -------------- -------------00950 West Haymarket Revenue
12 Other Services & Charges
5931 Parking Rent Bldg Comm
5952 Advertising/Media Serv
5988 Transfer of Funds
5993 Fees Paid to State of NE
5996 Credit Card/Bank Fees
12

Other Services & Charges

13 Capital Outlay - Equipment
6068 Concession Equipment
6069 Data Processing Equipment
6076 Miscellaneous Equipment
13

Capital Outlay - Equipment

14 Capital Outlay - Improvements
6132 Buildings
6140 Grounds Improvements
6142 Sewer System
14

Capital Outlay - Improvements

15 Debt
6233 Bd
6234 Bd
6235 Bd
15

Service
Trustee Pmt-Serv Chg
Trustee Pmt-Principal
Trustee Pmt-Interest

Debt Service

00950 West Haymarket Revenue

105.00
105.00
17.50
87.50
1,560.00
1,560.00
260.00
1,300.00
500,000.00
500,000.00
500,000.00
25.00
25.00
25.00
7,500.00
7,500.00
1,831.22
5,668.78
-------------- -------------- -------------- -------------- -------------- -------------10,305,680.00
10,305,680.00
2,247,991.83
8,057,688.17

80,000.00
80,000.00
80,000.00
54,079.00
54,079.00
54,072.29
6.71
622,387.00
140,445.00
762,832.00
264,196.44
498,635.56
-------------- -------------- -------------- -------------- -------------- -------------756,466.00
140,445.00
896,911.00
318,268.73
578,642.27

850,000.00
850,000.00
850,000.00
825,000.00
825,000.00
6,226.83
818,773.17
97,200.00
97,200.00
97,200.00
-------------- -------------- -------------- -------------- -------------- -------------1,772,200.00
1,772,200.00
6,226.83
1,765,973.17

2,620.00
2,620.00
524.00
2,096.00
580,000.00
580,000.00
580,000.00
16,168,646.00
16,168,646.00
16,168,646.00
-------------- -------------- -------------- -------------- -------------- -------------16,751,266.00
16,751,266.00
524.00
16,750,742.00
-------------- -------------- -------------- -------------- -------------- -------------29,588,862.00
140,445.00 29,729,307.00
2,573,363.39
27,155,943.61

83410
MARK
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City of Lincoln, NE
West Haymarket Joint Public Agency
Job Cost Report
As of October 31, 2019

1
11/22/19
11:06:35

Total
Available
Budget
Expend.
Encumb.
Balance
-------------------------------------------------- ----------------- ----------------- ----------------- ----------------00951 West Haymarket Capital Proj
70090
West Haymarket Park
870000 WH General Coordination
6,733,501.51
6,687,061.60
46,439.91
870002 WH General Coordination P3
528,000.00
540,541.25
12,541.25----------------- ----------------- ----------------- ----------------70090
West Haymarket Park
7,261,501.51
7,227,602.85
33,898.66
70091
Arena
870100 WH Arena
870101 WH Arena Contingency
870203 WH Arena Parking Garage
70091

Arena

70092
Parking
870201 WH HymktPkLot,FestSp&PedGrdStr
870202 WH Parking Garage #1
870204 WH Parking Garage #2
70092
70093
870301
870302
870303
870304
870305
870306
870307
870308
70093

Parking

WH
WH
WH
WH
WH
WH
WH
WH

Roads
Charleston Bridge/Roadway
"M"&"N" St,7th to 10th St
USPS Parking Lot Reconstctn
10th & Salt Creek Road Impr
Core Area Roadway & Utility
Traffic Analysis
Streetscape
Sun Valley Blvd & West "O"
Roads

70094
Pedestrian Ways
870401 WH Plaza
870402 WH Canopy Phase II
70094

Pedestrian Ways

183,909,365.20
183,903,559.95
5,805.25
1,480,092.13
1,480,092.13
726,438.23
726,438.23
----------------- ----------------- ----------------- ----------------186,115,895.56
184,629,998.18
1,485,897.38

15,033,683.68
15,033,683.68
14,067,207.27
14,067,207.27
203,400.39
203,400.39
----------------- ----------------- ----------------- ----------------29,304,291.34
29,304,291.34

252,015.40
252,015.40
3,436,496.59
3,436,496.59
696,053.96
696,053.96
3,436,720.69
3,436,720.69
14,890,418.47
14,788,835.74
1,213.15
100,369.58
72,351.96
72,351.96
2,586,338.83
2,586,338.83
23,681.50
23,681.50
----------------- ----------------- ----------------- ----------------25,394,077.40
25,292,494.67
1,213.15
100,369.58

1,510,961.05
1,537,755.55
26,794.50----------------- ----------------- ----------------- ----------------1,510,961.05
1,537,755.55
26,794.50-

83410
MARK
REP10 951

City of Lincoln, NE
West Haymarket Joint Public Agency
Job Cost Report
As of October 31, 2019

2
11/22/19
11:06:35

Total
Available
Budget
Expend.
Encumb.
Balance
-------------------------------------------------- ----------------- ----------------- ----------------- ----------------00951 West Haymarket Capital Proj
70095
Utilities
870501 WH Sanitary Sewer Relocation
1,492,905.32
1,492,905.32
870502 WH Fiber Optic Comm & Other
506,034.95
506,034.95
----------------- ----------------- ----------------- ----------------70095
Utilities
1,998,940.27
1,998,940.27
70096
870601
870602
870603
870604
870605
870606
870607

WH
WH
WH
WH
WH
WH
WH

70096

Environmental
NDEQ T-200
Voluntary Clean-up Program
Environmental Contngy Pln
Other/Miscellaneous
Canopy Phase I-Lead Abatemt
Alter Brownfield Site
JayLynn/Watson/Alter N
Environmental

70097
Dirt Moving
870701 WH Stmwtr Mtgtn-Sth&WstOf BNSF
870703 WH Initial Haymarket Site Prep
870704 WH Other Stormwater Mitigation
70097

Dirt Moving

1,783,034.68
2,093,549.47
1,460,289.05
742,155.42

1,730,784.85
2,192,950.18
1,337,301.07
741,109.49

2,421.70

911.26

49,828.13
99,400.71122,987.98
134.67

200,000.00
200,000.00
200,000.00
200,000.00
----------------- ----------------- ----------------- ----------------6,479,028.62
6,402,145.59
3,332.96
73,550.07

9,383,729.29

9,209,722.97

174,006.32

----------------- ----------------- ----------------- ----------------9,383,729.29
9,209,722.97
174,006.32

70098
TIF Improvements
870800 WH TIF Improvements
----------------- ----------------- ----------------- ----------------70098
70099
870901
870902
870903
870904
870905
870906
870907

TIF Improvements

WH
WH
WH
WH
WH
WH
WH

Site Purchase
BNSF Land Acquisition
Alter Site Purchase
Jaylynn Site Purchase
UP Site Purchase
BNSF Const, Rehab, Reloc
Amtrak Station
UP Track Mod West of Bridge

1,060,419.44
4,611,008.12
1,702,838.21
1,326,248.15
47,671,698.85
2,369,425.17
1,225,231.66

1,060,419.44
4,611,008.12
1,702,838.21
1,326,248.15
47,671,698.85
2,369,425.17
1,225,231.66

83410
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City of Lincoln, NE
West Haymarket Joint Public Agency
Job Cost Report
As of October 31, 2019

3
11/22/19
11:06:35

Total
Available
Budget
Expend.
Encumb.
Balance
-------------------------------------------------- ----------------- ----------------- ----------------- ----------------00951 West Haymarket Capital Proj
70099
Site Purchase
870908 WH Other Private Prop Acqstns
2,264,387.01
2,264,387.01
----------------- ----------------- ----------------- ----------------70099
Site Purchase
62,231,256.61
62,231,256.61
70100
Other Costs
870951 WH ITS & Dynamic Message Signs
870952 WH Community Space & Civic Art
870953 WH Breslow Ice Rink
70100
70105
870975
870976
870977
870978
870979
870980
70105

Other Costs

WH
WH
WH
WH
WH
WH

Bond Related Costs
Miscellaneous
Line of Credit
Series 1 JPA Debt
Series 2 JPA Debt
Series 3 JPA Debt
Series 4 JPA Debt
Bond Related Costs

00951 West Haymarket Capital Proj

1,140,949.49
1,140,949.49
1,500,000.00
1,342,114.85
157,885.15
2,000,000.00
2,000,000.00
----------------- ----------------- ----------------- ----------------4,640,949.49
4,483,064.34
157,885.15

78,227.31
78,227.31
1,535,167.50
1,535,167.50
1,221,802.25
1,221,802.25
577,661.29
577,661.29
1,243,824.50
1,243,824.50
----------------- ----------------- ----------------- ----------------4,656,682.85
4,656,682.85
----------------- ----------------- ----------------- ----------------338,977,313.99
336,973,955.22
4,546.11
1,998,812.66

83500
MARK
51INCAA

City of Lincoln, NE
WEST HAYMARKET FUNDS
STATEMENT OF REVENUES, EXPENDITURES,
AND CHANGES IN FUND BALANCE
For the Period Ending October 31, 2019

1
11/22/19
14:46:13

Current
Fiscal Yr
---------------------------------------- ---------------Revenues:
Occupation Taxes
3,271,809.38
Permits & Fees
890.00
DEC Customer Payments
373,610.09
Interest
196,741.84
Arena Premium Seat Revenue
585,953.32
Facility Lease & Other Rent
21,662.44
Parking Revenue
557,723.28
Sponsorship & Misc Revenue
<57.00>
---------------Total Revenues
5,008,333.35
---------------Expenditures:
General Government
2,572,839.39
Debt Service-Service Charge
524.00
---------------Total Expenditures
2,573,363.39
---------------Excess (Deficiency) Of Revenues
Over Expenditures
2,434,969.96
---------------Other Financing Sources (Uses):
---------------Total Other Financing Sources (Uses)
---------------Excess (Deficiency) Of Revenues And
Other Financing Sources Over
Expenditures and Other Uses
2,434,969.96
Fund Balance Beginning Of Year
Fund Balance End Of Year

44,646,419.69
---------------47,081,389.65
================

Pinnacle Bank Arena
Income Statement
For the One Month Ending September 30, 2019
Year to Date
Actual
EVENT INCOME
Direct Event Income
Rental Income
Service Revenue
Service Expenses

$

Annual
Budget

33,393 $
154,077
(155,236)

1,050,306
2,330,050
(3,199,567)

Total Direct Event Income

32,234

180,789

Ancillary Income
F & B Concessions
F & B Catering
Novelty Sales
F & B Premium
Parking

38,174
35,301
1,063
744
81,157

1,433,914
223,212
106,648
174,273
279,774

156,439

2,217,821

Other Event Income
Premium
Ticket Commissions
Facility Fees

0
27,210
6,665

114,300
685,733
352,245

Total Other Event Income

33,875

1,152,278

222,548

3,550,888

Other Operating Income

99,036

1,206,662

JPA Operational Increment

50,000

600,000

Adjusted Gross Income

371,584

5,357,550

INDIRECT EXPENSES
Salaries & Wages
Payroll Taxes & Benefits
Labor Allocations to Events

266,411
58,352
(68,194)

4,155,977
1,021,534
(1,678,321)

Net Salaries and Benefits
Contracted Services
General and Administrative
Operating
Repairs & Maintenance
Operational Supplies
Insurance
Utilities
Other
SMG Management Fees

256,569
178
18,860
5,117
167
8,353
16,669
85,787
103
17,961

3,499,190
4,000
358,400
79,000
6,300
130,000
202,660
1,112,000
0
216,000

Total Indirect Expenses

409,764

5,607,550

Net Income (Loss)

(38,180)

(250,000)

Beginning Retained Earnings
Net Income (Loss)

882,546
(38,180)

882,546
(250,000)

Total Ancillary Income

Total Event Income

Ending Retained Earnings

$

844,366

An ASM Global Managed Facility

$

632,546

West Haymarket Joint Public Agency
Payment Register
November 2019
Vendor
Number
-----324566
324566
107131
397124
324566

Vendor Name
------------------------------Union Bank & Trust Company
Union Bank & Trust Company
S&P Global Ratings
Grant Street Group
Union Bank & Trust Company

Busi Obj
Payment Remark
Cat Unit Acct
Description
------------------------------ --- ------ ---- ----------------------------GO Refunding Series 2019
78954 9500 Pymt To Bond Escrow Agent
GO Refunding Series 2019
78954 6240 Paymt To Refunding Escrow
Customer #1000103502
78954 5626 Bond Agent & Issuance Exp
GO Refunding Bonds Series 2019
78954 5626 Bond Agent & Issuance Exp
WHJPA Series 2019
78954 5626 Bond Agent & Issuance Exp

Page
Date

Do Document
Check
Payment
Ty Number
Amount
Date
Number
-- -------- -------------- -------- ------PV 2022373 1,254,000.00 11/18/19
30997
PV 2022373 8,550,812.37 11/18/19
30997
PV 2022025
70,500.00 11/21/19 144484
PV 2022052
4,000.00 11/21/19 144537
PV 2023434
1,300.00 11/27/19 610000
--------------

Category:
total
620448
37233
53356
53356
53356
76881
616389
82448
82448
82448
177244
177244
37233
40310
102154
102154
109321
109321
109321
109321
109321
109321
383136
588846
604774
604774
604774
604774
98642
98642
113806
203449
431100
431100
431100
620543

Tom Huff
Olsson Inc
Lincoln Electric System
Lincoln Electric System
Lincoln Electric System
Windstream
Midwest Office Automations
Nebraska Title Company
Nebraska Title Company
Nebraska Title Company
National Concrete Cutting
National Concrete Cutting
Olsson Inc
Commonwealth Electric Co of the
Public Building Commission
Public Building Commission
Lancaster County Sheriff - 031
Lancaster County Sheriff - 031
Lancaster County Sheriff - 031
Lancaster County Sheriff - 031
Lancaster County Sheriff - 031
Lancaster County Sheriff - 031
K2 Construction
District Energy Corp
Pinnacle Bank Arena
Pinnacle Bank Arena
Pinnacle Bank Arena
Pinnacle Bank Arena
Information Services
Information Services
City Treasurer
Johnson Controls Inc
City of Lincoln - Parking
City of Lincoln - Parking
City of Lincoln - Parking
Midwest Alarm Services

9,880,612.37
Blue 3 Garage Refund
Olsson Project C18-2666
277 Pinnacle Arena Dr
200 N 7th St
605 N 8th St Pk Lot Lgh
Billing number 402-477-6387
FD00 / 13475-01
Lincoln Parks Foundation
Lincoln Parks Foundation
West Haymarket 4th Add,Lot 1
Jacobsen Demolition Pay App 1
Jacobsen Demolition Pay App 2
Project #019-1317
Cust #24490 Job #221294439
Space Rental 11/19
Space Rental 11/19
Bodega's Alley
Zoo Bar
Daffodil Catering
Fly Dogz
The Royal Grove
Papa Bear BBQ
Remove and Replace Glycol PBA
Customer WHM-JPA
Arena Repair/Maint/CIP 9/19
Arena Repair/Maint/CIP 9/19
Arena Repair/Maint/CIP 9/19
Arena Repair/Maint/CIP 9/19
JPA 10/19
JPA 10/19
WHJPA credit card fees 10/19
Customer Acct 1328725
JPA Parking Garage mgmt 10/19
JPA Parking Garage mgmt 10/19
JPA Parking Garage mgmt 10/19
Account Number 900508

OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP
OP

06096
06095
06095
06095
06095
06095
06095
06095
06094
06094
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095
06095

3941
6140
5821
5821
5821
5829
5762
5621
4201
4201
6135
6135
6135
5862
5928
5931
5635
5635
5635
5635
5635
5635
5870
5835
5870
6068
6069
6076
5631
5685
5996
5870
5643
5643
5643
5683

Deck 3-Lease
Grounds Improvements
Electricity - Bldg & Grnds
Electricity - Bldg & Grnds
Electricity - Bldg & Grnds
Telephone
Photocopying
Misc Contractual Services
Sale Of Land
Sale Of Land
Land
Land
Land
Grounds Maintenance
Rent of Co/City Bldg Space
Parking Rent Bldg Comm
Delivery Service
Delivery Service
Delivery Service
Delivery Service
Delivery Service
Delivery Service
Other Bldg Maintenance
Thermal Heating & Cooling
Other Bldg Maintenance
Concession Equipment
Data Processing Equipment
Miscellaneous Equipment
Data Processing Service
VOIP Payments to I S
Credit Card/Bank Fees
Other Bldg Maintenance
Deck 1 Mgmt Services
Deck 2 Mgmt Services
Deck 3 Mgmt Services
Fire Alarm Monitoring

PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV
PV

2018568
2019514
2019515
2019516
2019517
2019518
2019777
2021407
2021407
2021820
2022049
2022050
2022022
2022023
2022024
2022024
2022026
2022027
2022028
2022029
2022030
2022031
2022051
2022053
2022054
2022054
2022054
2022054
2023426
2023426
2023431
2023433
2023437
2023437
2023437
2023439

Category: OP
total
37233 Olsson Inc
Category: PH1
total

Grand
total

1
- 12/05/19

35.00
1,316.76
301.27
181.99
43.68
109.46
6.79
2,819.00
1.00289.50
79,200.00
18,400.00
337.25
4,003.97
86.10
8.75
18.61
18.61
19.22
18.61
20.44
20.44
41,552.50
205,261.50
70,822.89
25,758.00
12,504.98
5,482.60
201.20
16.67
35.97
556.50
59,992.96
41,593.28
46,512.63
101.70
--------------

11/06/19
11/07/19
11/07/19
11/07/19
11/07/19
11/07/19
11/07/19
11/12/19
11/12/19
11/14/19
11/20/19
11/20/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/21/19
11/27/19
11/27/19
11/27/19
11/27/19
11/27/19
11/27/19
11/27/19
11/27/19

609310
143887
143899
143899
143899
143910
144079
30990
30990
30993
609701
609701
144425
144434
144482
144482
144486
144486
144486
144486
144486
144486
144534
144574
144604
144604
144604
144604
609998
609998
609999
144809
610001
610001
610001
610002

166.91 11/27/19
--------------

144705

617,647.83
PH1 870305 5628 Consultant Services

OV

2023077

166.91
-------------10,498,427.11

83410
MARK
JPAADMIN8

City of Lincoln, NE
West Haymarket Joint Public Agency
Operating Expenditure Report
As of November 30, 2019

1
12/05/19
13:52:15

ORIGINAL
P/Y ENC &
YTD
PURCHASE
AVAILABLE
BUDGET
REVISIONS
TOTAL
EXPEND
ORDERS
BALANCE
---------------------------------------- -------------- -------------- -------------- -------------- -------------- -------------51
JPA
00950 West Haymarket Revenue
11 Materials & Supplies
5221 Office Supplies
250.00
250.00
250.00
5261 Postage
2,500.00
2,500.00
352.00
2,148.00
5323 Bldg Maint Supplies
500.00
500.00
500.00
-------------- -------------- -------------- -------------- -------------- -------------11 Materials & Supplies
3,250.00
3,250.00
352.00
2,898.00
12 Other Services & Charges
5621 Misc Contractual Services
5624 Auditing Service
5628 Consultant Services
5631 Data Processing Service
5633 Software
5635 Delivery Service
5643 Management Services
5643.61
Deck 1 Mgmt Services
5643.62
Deck 2 Mgmt Services
5643.63
Deck 3 Mgmt Services
5683.04
Snow Removal
5683.05
Fire Alarm Monitoring
5685 VOIP Payments to I S
5762 Photocopying
5763 Printing
5783 General Liability
5786 Property
5794 Public Officials
5795 Misc Insurance Floater
5821 Electricity - Bldg & Grnds
5825 Natural Gas
5829 Telephone
5830 Water
5835 Thermal Heating & Cooling
5856 City Share Linc Center Maint
5862 Grounds Maintenance
5870 Other Bldg Maintenance
5928 Rent of Co/City Bldg Space

913,860.00
21,575.00
60,000.00
2,543.00
236,130.00

913,860.00
21,575.00
60,000.00
2,543.00
236,130.00

2,716,462.00
913,245.00
494,805.00
578,481.00
2,500.00
500.00
200.00
500.00
250.00
25,743.00
176,702.00
33,150.00
935.00
9,500.00
1,600.00
1,350.00
1,425.00
3,040,000.00
31,000.00
18,000.00
515,000.00
1,034.00

2,716,462.00
913,245.00
494,805.00
578,481.00
2,500.00
500.00
200.00
500.00
250.00
25,743.00
176,702.00
33,150.00
935.00
9,500.00
1,600.00
1,350.00
1,425.00
3,040,000.00
31,000.00
18,000.00
515,000.00
1,034.00

64,486.50
3,500.00
603.61
210.20
1,231,736.23
190,454.19
108,940.54
135,228.21
101.70
50.01
35.61
25,743.00
176,702.00
33,150.00
935.00
1,468.78
53.98
327.70
217.69
627,057.55
4,003.97
114,236.96
258.30

849,373.50
18,075.00
60,000.00
1,939.39
236,130.00
210.201,484,725.77
722,790.81
385,864.46
443,252.79
2,500.00
398.30
149.99
464.39
250.00

8,031.22
1,546.02
1,022.30
1,207.31
2,412,942.45
31,000.00
13,996.03
400,763.04
775.70

83410
MARK
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City of Lincoln, NE
West Haymarket Joint Public Agency
Operating Expenditure Report
As of November 30, 2019

2
12/05/19
13:52:15

ORIGINAL
P/Y ENC &
YTD
PURCHASE
AVAILABLE
BUDGET
REVISIONS
TOTAL
EXPEND
ORDERS
BALANCE
---------------------------------------- -------------- -------------- -------------- -------------- -------------- -------------51
JPA
00950 West Haymarket Revenue
12 Other Services & Charges
5931 Parking Rent Bldg Comm
105.00
105.00
26.25
78.75
5952 Advertising/Media Serv
1,560.00
1,560.00
260.00
1,300.00
5988 Transfer of Funds
500,000.00
500,000.00
500,000.00
5993 Fees Paid to State of NE
25.00
25.00
25.00
5996 Credit Card/Bank Fees
7,500.00
7,500.00
1,867.19
5,632.81
-------------- -------------- -------------- -------------- -------------- -------------12 Other Services & Charges
10,305,680.00
10,305,680.00
2,721,680.17
7,583,999.83
13 Capital Outlay - Equipment
6068 Concession Equipment
6069 Data Processing Equipment
6076 Miscellaneous Equipment
13

Capital Outlay - Equipment

14 Capital Outlay - Improvements
6132 Buildings
6135 Land
6140 Grounds Improvements
6142 Sewer System
14

Capital Outlay - Improvements

15 Debt
6233 Bd
6234 Bd
6235 Bd
15

Service
Trustee Pmt-Serv Chg
Trustee Pmt-Principal
Trustee Pmt-Interest

Debt Service

00950 West Haymarket Revenue
00954 JPA Bonds Series 2011/2019
12 Other Services & Charges

80,000.00
80,000.00
25,758.00
54,242.00
54,079.00
54,079.00
66,577.27
12,498.27622,387.00
140,445.00
762,832.00
269,679.04
493,152.96
-------------- -------------- -------------- -------------- -------------- -------------756,466.00
140,445.00
896,911.00
362,014.31
534,896.69

850,000.00

850,000.00

850,000.00
97,937.25825,000.00
825,000.00
818,773.17
97,200.00
97,200.00
97,200.00
-------------- -------------- -------------- -------------- -------------- -------------1,772,200.00
1,772,200.00
104,164.08
1,668,035.92
97,937.25
6,226.83

2,620.00
2,620.00
524.00
2,096.00
580,000.00
580,000.00
580,000.00
16,168,646.00
16,168,646.00
16,168,646.00
-------------- -------------- -------------- -------------- -------------- -------------16,751,266.00
16,751,266.00
524.00
16,750,742.00
-------------- -------------- -------------- -------------- -------------- -------------29,588,862.00
140,445.00 29,729,307.00
3,188,734.56
26,540,572.44

83410
MARK
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City of Lincoln, NE
West Haymarket Joint Public Agency
Operating Expenditure Report
As of November 30, 2019

3
12/05/19
13:52:15

ORIGINAL
P/Y ENC &
YTD
PURCHASE
AVAILABLE
BUDGET
REVISIONS
TOTAL
EXPEND
ORDERS
BALANCE
---------------------------------------- -------------- -------------- -------------- -------------- -------------- -------------5626 Bond Agent & Issuance Exp
75,800.00
75,800.00-------------- -------------- -------------- -------------- -------------- -------------12 Other Services & Charges
75,800.00
75,800.0015 Debt Service
6240 Paymt To Refunding Escrow
15

Debt Service

18 Bond/Note Proceeds
9500 Pymt To Bond Escrow Agent
18

Bond/Note Proceeds

00954 JPA Bonds Series 2011/2019

51

JPA

8,550,812.37
8,550,812.37-------------- -------------- -------------- -------------- -------------- -------------8,550,812.37
8,550,812.37-

1,254,000.00
1,254,000.00-------------- -------------- -------------- -------------- -------------- -------------1,254,000.00
1,254,000.00-------------- -------------- -------------- -------------- -------------- -------------9,880,612.37
9,880,612.37-------------- -------------- -------------- -------------- -------------- -------------29,588,862.00
140,445.00 29,729,307.00 13,069,346.93
16,659,960.07

83410
MARK
REP10 951

City of Lincoln, NE
West Haymarket Joint Public Agency
Job Cost Report
As of November 30, 2019

1
12/05/19
07:16:35

Total
Available
Budget
Expend.
Encumb.
Balance
-------------------------------------------------- ----------------- ----------------- ----------------- ----------------00951 West Haymarket Capital Proj
70090
West Haymarket Park
870000 WH General Coordination
6,733,501.51
6,687,061.60
46,439.91
870002 WH General Coordination P3
528,000.00
540,541.25
12,541.25----------------- ----------------- ----------------- ----------------70090
West Haymarket Park
7,261,501.51
7,227,602.85
33,898.66
70091
Arena
870100 WH Arena
870101 WH Arena Contingency
870203 WH Arena Parking Garage
70091

Arena

70092
Parking
870201 WH HymktPkLot,FestSp&PedGrdStr
870202 WH Parking Garage #1
870204 WH Parking Garage #2
70092
70093
870301
870302
870303
870304
870305
870306
870307
870308
70093

Parking

WH
WH
WH
WH
WH
WH
WH
WH

Roads
Charleston Bridge/Roadway
"M"&"N" St,7th to 10th St
USPS Parking Lot Reconstctn
10th & Salt Creek Road Impr
Core Area Roadway & Utility
Traffic Analysis
Streetscape
Sun Valley Blvd & West "O"
Roads

70094
Pedestrian Ways
870401 WH Plaza
870402 WH Canopy Phase II
70094

Pedestrian Ways

183,909,365.20
183,903,559.95
5,805.25
1,480,092.13
1,480,092.13
726,438.23
726,438.23
----------------- ----------------- ----------------- ----------------186,115,895.56
184,629,998.18
1,485,897.38

15,033,683.68
15,033,683.68
14,067,207.27
14,067,207.27
203,400.39
203,400.39
----------------- ----------------- ----------------- ----------------29,304,291.34
29,304,291.34

252,015.40
252,015.40
3,436,496.59
3,436,496.59
696,053.96
696,053.96
3,436,720.69
3,436,720.69
14,890,418.47
14,789,002.65
101,415.82
72,351.96
72,351.96
2,586,338.83
2,586,338.83
23,681.50
23,681.50
----------------- ----------------- ----------------- ----------------25,394,077.40
25,292,661.58
101,415.82

1,510,961.05
1,537,755.55
26,794.50----------------- ----------------- ----------------- ----------------1,510,961.05
1,537,755.55
26,794.50-

83410
MARK
REP10 951

City of Lincoln, NE
West Haymarket Joint Public Agency
Job Cost Report
As of November 30, 2019

2
12/05/19
07:16:35

Total
Available
Budget
Expend.
Encumb.
Balance
-------------------------------------------------- ----------------- ----------------- ----------------- ----------------00951 West Haymarket Capital Proj
70095
Utilities
870501 WH Sanitary Sewer Relocation
1,492,905.32
1,492,905.32
870502 WH Fiber Optic Comm & Other
506,034.95
506,034.95
----------------- ----------------- ----------------- ----------------70095
Utilities
1,998,940.27
1,998,940.27
70096
870601
870602
870603
870604
870605
870606
870607

WH
WH
WH
WH
WH
WH
WH

70096

Environmental
NDEQ T-200
Voluntary Clean-up Program
Environmental Contngy Pln
Other/Miscellaneous
Canopy Phase I-Lead Abatemt
Alter Brownfield Site
JayLynn/Watson/Alter N
Environmental

70097
Dirt Moving
870701 WH Stmwtr Mtgtn-Sth&WstOf BNSF
870703 WH Initial Haymarket Site Prep
870704 WH Other Stormwater Mitigation
70097

Dirt Moving

1,783,034.68
2,093,549.47
1,460,289.05
742,155.42

1,730,784.85
2,192,950.18
1,337,301.07
741,109.49

2,421.70

911.26

49,828.13
99,400.71122,987.98
134.67

200,000.00
200,000.00
200,000.00
200,000.00
----------------- ----------------- ----------------- ----------------6,479,028.62
6,402,145.59
3,332.96
73,550.07

9,383,729.29

9,209,722.97

174,006.32

----------------- ----------------- ----------------- ----------------9,383,729.29
9,209,722.97
174,006.32

70098
TIF Improvements
870800 WH TIF Improvements
----------------- ----------------- ----------------- ----------------70098
70099
870901
870902
870903
870904
870905
870906
870907

TIF Improvements

WH
WH
WH
WH
WH
WH
WH

Site Purchase
BNSF Land Acquisition
Alter Site Purchase
Jaylynn Site Purchase
UP Site Purchase
BNSF Const, Rehab, Reloc
Amtrak Station
UP Track Mod West of Bridge

1,060,419.44
4,611,008.12
1,702,838.21
1,326,248.15
47,671,698.85
2,369,425.17
1,225,231.66

1,060,419.44
4,611,008.12
1,702,838.21
1,326,248.15
47,671,698.85
2,369,425.17
1,225,231.66

83410
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City of Lincoln, NE
West Haymarket Joint Public Agency
Job Cost Report
As of November 30, 2019

3
12/05/19
07:16:35

Total
Available
Budget
Expend.
Encumb.
Balance
-------------------------------------------------- ----------------- ----------------- ----------------- ----------------00951 West Haymarket Capital Proj
70099
Site Purchase
870908 WH Other Private Prop Acqstns
2,264,387.01
2,264,387.01
----------------- ----------------- ----------------- ----------------70099
Site Purchase
62,231,256.61
62,231,256.61
70100
Other Costs
870951 WH ITS & Dynamic Message Signs
870952 WH Community Space & Civic Art
870953 WH Breslow Ice Rink
70100
70105
870975
870976
870977
870978
870979
870980
70105

Other Costs

WH
WH
WH
WH
WH
WH

Bond Related Costs
Miscellaneous
Line of Credit
Series 1 JPA Debt
Series 2 JPA Debt
Series 3 JPA Debt
Series 4 JPA Debt
Bond Related Costs

00951 West Haymarket Capital Proj

1,140,949.49
1,140,949.49
1,500,000.00
1,342,114.85
157,885.15
2,000,000.00
2,000,000.00
----------------- ----------------- ----------------- ----------------4,640,949.49
4,483,064.34
157,885.15

78,227.31
78,227.31
1,535,167.50
1,535,167.50
1,221,802.25
1,221,802.25
577,661.29
577,661.29
1,243,824.50
1,243,824.50
----------------- ----------------- ----------------- ----------------4,656,682.85
4,656,682.85
----------------- ----------------- ----------------- ----------------338,977,313.99
336,974,122.13
3,332.96
1,999,858.90

83500
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City of Lincoln, NE
WEST HAYMARKET FUNDS
STATEMENT OF REVENUES, EXPENDITURES,
AND CHANGES IN FUND BALANCE
For the Period Ending November 30, 2019

1
12/05/19
13:19:06

Current
Fiscal Yr
---------------------------------------- ---------------Revenues:
Occupation Taxes
4,852,878.81
Intergovernmental
1,835,080.62
Permits & Fees
1,165.00
DEC Customer Payments
489,418.20
Interest
196,785.84
Arena Premium Seat Revenue
592,075.32
Facility Lease & Other Rent
28,337.96
Parking Revenue
761,041.20
Sponsorship & Misc Revenue
3,769.90
---------------Total Revenues
8,760,552.85
---------------Expenditures:
General Government
3,188,210.56
Debt Service-Service Charge
524.00
Debt Service P & I
8,550,812.37
Capital Outlay
75,966.91
---------------Total Expenditures
11,815,513.84
---------------Excess (Deficiency) Of Revenues
Over Expenditures
<3,054,960.99>
---------------Other Financing Sources (Uses):
Debt Issued
1,254,000.00
Payment to Bond Escrow Agent
<1,254,000.00>
Sale Of Assets
96,911.50
---------------Total Other Financing Sources (Uses)
96,911.50
---------------Excess (Deficiency) Of Revenues And
Other Financing Sources Over
Expenditures and Other Uses
<2,958,049.49>
Fund Balance Beginning Of Year
Fund Balance End Of Year

44,646,419.69
---------------41,688,370.20
================

Pinnacle Bank Arena
Income Statement
For the Two Months Ending October 31, 2019
Year to Date
Actual
EVENT INCOME
Direct Event Income
Rental Income
Service Revenue
Service Expenses

$

Total Direct Event Income

Annual
Budget

142,136 $
401,661
(472,446)

1,050,306
2,330,050
(3,199,567)

71,351

180,789

Ancillary Income
F & B Concessions
F & B Catering
Novelty Sales
F & B Premium
Parking

172,894
43,078
7,570
26,874
149,635

1,433,914
223,212
106,648
174,273
279,774

Total Ancillary Income

400,051

2,217,821

Other Event Income
Premium
Ticket Commissions
Facility Fees

19,440
116,544
48,874

114,300
685,733
352,245

Total Other Event Income

184,858

1,152,278

Total Event Income

656,260

3,550,888

Other Operating Income

198,441

1,206,662

JPA Operational Increment

100,000

600,000

Adjusted Gross Income

954,701

5,357,550

INDIRECT EXPENSES
Salaries & Wages
Payroll Taxes & Benefits
Labor Allocations to Events

602,570
120,313
(176,299)

4,155,977
1,021,534
(1,678,321)

Net Salaries and Benefits
Contracted Services
General and Administrative
Operating
Repairs & Maintenance
Operational Supplies
Insurance
Utilities
Other
SMG Management Fees

546,584
352
43,794
11,682
287
13,345
33,338
169,671
194
35,922

3,499,190
4,000
358,400
79,000
6,300
130,000
202,660
1,112,000
0
216,000

Total Indirect Expenses

855,169

5,607,550

Net Income (Loss)

Beginning Retained Earnings
Net Income (Loss)
Ending Retained Earnings

$

99,532

(250,000)

882,546
99,532

882,546
(250,000)

982,078

An ASM Global Managed Facility

$

632,546

Pinnacle Bank Arena
Income Statement
For the Three Months Ending November 30, 2019
Year to Date
Actual
EVENT INCOME
Direct Event Income
Rental Income
Service Revenue
Service Expenses

$

Total Direct Event Income

Annual
Budget

170,136 $
439,095
(589,692)

1,050,306
2,330,050
(3,199,567)

19,539

180,789

Ancillary Income
F & B Concessions
F & B Catering
Novelty Sales
F & B Premium
Parking

313,333
83,353
9,459
36,615
226,045

1,433,914
223,212
106,648
174,273
279,774

Total Ancillary Income

668,805

2,217,821

Other Event Income
Premium
Ticket Commissions
Facility Fees

20,388
116,544
48,874

114,300
685,733
352,245

Total Other Event Income

185,806

1,152,278

Total Event Income

874,150

3,550,888

Other Operating Income

295,155

1,206,662

JPA Operational Increment

150,000

600,000

1,319,305

5,357,550

Adjusted Gross Income

INDIRECT EXPENSES
Salaries & Wages
Payroll Taxes & Benefits
Labor Allocations to Events

946,983
188,514
(314,718)

4,155,977
1,021,534
(1,678,321)

Net Salaries and Benefits
Contracted Services
General and Administrative
Operating
Repairs & Maintenance
Operational Supplies
Insurance
Utilities
Other
SMG Management Fees

820,779
512
76,761
19,556
547
18,358
50,006
255,644
194
53,882

3,499,190
4,000
358,400
79,000
6,300
130,000
202,660
1,112,000
0
216,000

1,296,239

5,607,550

Total Indirect Expenses
Net Income (Loss)

Beginning Retained Earnings
Net Income (Loss)
Ending Retained Earnings

$

23,066

(250,000)

882,546
23,066

882,546
0

905,612

An ASM Global Managed Facility

$

882,546

WH 20-1

Introduce: 1-15-20

RESOLUTION NO.
1
2

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public
Agency:

3

That the attached Addendum for Construction Management Services Consultant

4

Agreement between PC Sports, Inc. and the West Haymarket Joint Public Agency for an extension

5

of project management services, as adopted in the Construction Management Services Consultant

6

Agreement on January 25, 2017 (WH00792), for a final term of January 1, 2020 through

7

December 31, 2020 is hereby approved and the Chairperson of the West Haymarket Joint Public

8

Agency Board of Representatives is hereby authorized to execute said Agreement on behalf of the

9

JPA.

10

The City Clerk is directed to return a fully-executed original of the Agreement to Chris

11

Connolly, Chief Assistant City Attorney, for transmittal to Adam Hoebelheinrich, PC Sports, Inc.
Adopted this _____ day of January, 2020.
Introduced by:
___________________________________
Approved as to Form & Legality:

West Haymarket Joint Public Agency
Board of Representatives

_________________________________
Legal Counsel for
West Haymarket Joint Public Agency

___________________________________
Leirion Gaylor Baird
___________________________________
Tim Clare
___________________________________
Tammy Ward

ADDENDUM FOR
CONSTRUCTION MANAGEMENT SERVICES
CONSULTANT AGREEMENT
Between the West Haymarket JPA and PC Sports, Inc.
Document #WH00792 Dated January 25th, 2017
The following amendments are to be incorporated into the 2017 agreement. The option
of the WHJPA to continue the 2017 Agreement for another year is hereby exercised,
subject to the amendments set forth herein. All other terms and conditions of the 2017
Agreement not amended herein remain in full force and effect:
1. Section III of the 2017 Agreement is hereby replaced with the following:
SECTION III.
TERM OF AGREEMENT
The term of this Agreement shall be for the period of one (1) year unless terminated, canceled,
or extended as otherwise provided herein. The term shall commence effective January 1, 2020
and continue until December 31, 2020 or until otherwise terminated or modified as provided in
this Agreement.
2. Section IV of the 2017 Agreement is hereby replaced with the following:
SECTION IV.
COMPENSATION
The Services shall be invoiced based on the following hourly rates:
Billing Category

Billing Rate

Project Executive

$188.00/hour

Senior Project Manager

$156.00/hour

Project Manager

$141.00/hour

Administration Assistance

$ 68.00/hour

The total compensation paid to PC Sports for Services shall not exceed $79,805.00
per year unless agreed to in writing by both parties.
PC Sports will submit an invoice by the 5th of each month detailing the number of
hours spent on WHJPA projects in the previous month broken down by billing category,
multiplied by the hourly billing rate along with any expenses incurred. The invoice will include
a list of the projects, administrative items, budgeting, and service activities on which PC Sports
performed services during the previous month and in accordance with PC Sports’ Proposal
1

letter dated December 6, 2019, attached hereto. Unless otherwise agreed, the monthly payment
for Services is due and payable thirty (30) days from the date of receipt of PC Sports’ invoice.
Failure of the WHJPA to accept the recommendations or work of PC Sports on the
basis of differences of professional opinion shall not be the basis for rejection of the work
performed by PC Sports or for nonpayment of PC Sports.
WEST HAYMARKET JOINT PUBLIC
AGENCY
By:

Leirion Gaylor Baird, Chair

PC SPORTS, INC.
By:

Adam Hoebelheinrich
Regional Vice President
PC Sports, Inc.

2

December 6, 2019
Chair of the Board – Mayor Leirion Gaylor Baird
West Haymarket Joint Public Agency
555 S. 10th Street
Lincoln, NE 68508
RE: Proposal to provide West Haymarket Program Management Services Phases I & II Continuation
and Private Development Coordination for 2020
Dear Chair Gaylor Baird,
PC Sports is pleased to present this proposal to provide extended program management services for
the ongoing and future development of the West Haymarket Projects in Lincoln, Nebraska. We are
proud to offer our continued services of being stewards and managers of the West Haymarket Joint
Public Agency’s (WHJPA) Capital Budget and Projects. PC Sports (PCS) has continued to focus on
completing quality projects on time and on budget.
Adam Hoebelheinrich, LEED AP, will continue to serve as PCS’s officer-in-charge for this project, and
will represent PCS in all matters of coordination, decision-making, and policy pertaining to the
WHJPA’s capital projects. PCS staff members Caleb Swanson and Brett Wasko, along with necessary
administrative support, will provide the on-site and day-to-day administration and coordination
required. We anticipate the following activities to occur and continue in the year 2020:
•
•
•
•
•
•
•
•

Project management services for the completion of streetscape improvements surrounding
the private development surrounding the south half of Block 3, also known as the Olsson
Phase II development.
Ongoing management and maintenance of the WHJPA capital budget, in coordination with
Brandon Kaufmann, Mark Leikam, and City staff.
Management and coordination of capital repair & replacement work for enhanced
streetscapes and other amenities in the WHJPA area, including coordination with appropriate
City staff.
Project management services for multiple small upcoming improvement projects within the
Pinnacle Bank Arena, pending Board approval.
Continued attendance at all WHJPA Board meetings, as well as pre-meetings and updates
with WHJPA board members.
Coordination and assistance on behalf of the WHJPA with potential development of WHJPA
land, including Blocks 2, 4, and 5, as required.
Ongoing document control and continued maintenance of active project files, as well as
turnover of aged documents to City staff for final archiving.
Assistance with any Pinnacle Bank Arena and WHJPA parking garage facility issues, and
coordination with arena and Parking staff.

A start date has been assumed of January 1, 2020, with a duration of 12 months, ending December
31, 2020. We propose to provide these additional services in accordance with the proposed contract
agreement on an hourly basis, with a not-to-exceed maximum of $79,805, utilizing the following
rates:

728 Q Street, Suite A • Lincoln, NE 68508 • 402-477-0487
www.projectcontrol.com

•
•
•
•

Project Executive: $188 / hr
Senior Project Manager: $156 / hr
Project Manager: $141 / hr
Administrative: $68 / hr

We are open to discussing and tailoring these services to provide the optimum support necessary to
continue the success of the West Haymarket JPA development. We look forward to continuing to
work with you.
Very Truly Yours,

Adam Hoebelheinrich
Regional Vice President

WH 20-2

Introduce: 1-15-20

RESOLUTION NO.
1
2

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public
Agency:

3

That the Unit Price Contract with Commonwealth Electric Co. for an amount not to exceed

4

$2,901.20, to convert twenty-one exterior lights to LED at the Pinnacle Bank Arena, pursuant to

5

Bid No. 16-284, is hereby approved and the Chairperson of the West Haymarket Joint Public

6

Agency Board of Representatives is hereby authorized to execute said Contract on behalf of the

7

JPA and is further approved to be reimbursed by the West Haymarket Joint Public Agency

8

Endowment Fund held by Lincoln Parks and Recreation Foundation.

9

The City Clerk is directed to send a copy of this Resolution and Contract to Brandon

10

Kauffman, JPA Treasurer and City Finance Director, to remit payment in the amount of $2,901.20

11

to Commonwealth Electric Co. and upon receipt of payment reimburse the West Haymarket Joint

12

Public Agency from the West Haymarket Joint Public Agency Endowment Fund in the amount of

13

$2,901.20.
Adopted this _____ day of January, 2020.
Introduced by:
___________________________________

Approved as to Form & Legality:

West Haymarket Joint Public Agency
Board of Representatives

_________________________________
Legal Counsel for
West Haymarket Joint Public Agency

___________________________________
Leirion Gaylor Baird
___________________________________
Tim Clare
___________________________________
Tammy Ward

Commonwealth Electric Company
of the Midwest
5321 North 70th Street | Lincoln, NE 68507 | (402) 474-1341

December 23, 2019
Caleb Swanson
Project Control
Lincoln, Ne
RE: Convert 21 pedestrian lights to LED outside of Pinnacle Bank Arena.

To supply labor and material to perform electrical work as per meeting/plans provided.
Included:
- Convert 21 pedestrian pole mounted hid lights to LED.
- Bypass existing ballast and install 21- 36 watt LED lamps in existing light fixtures.
- Recycling/disposal of hid lamps and ballast.
Clarifications:
- All work to be during normal weekday hours and excluding holidays unless specified otherwise.
Lift to be provided by owner.
This proposal must be made part of our contract.
All material is guaranteed to be as specified. All work to be completed in a workmanlike manner according to standard practices. Any Alteration or
deviation from above specifications involving extra costs will be executed only upon written orders and will become an extra charge over and above
the estimate. All agreements contingent upon strikes, accidents or delays beyond our control. Owner to carry fire, tornado and other necessary
insurance. Our workers are fully covered by Workman’s Compensation Insurance.

We propose, hereby, to furnish material and labor – Complete in accordance with above specifications, for the sum of:
Base bid:

Two Thousand Nine Hundred One and 20/100 Dollars

$2,901.20

This proposal may be withdrawn by us if not accepted within 30 days.

Sincerely,
COMMONWEALTH ELECTRIC COMPANY OF THE MIDWEST

Alan Pendleton
Assistant Service Department Manager

December 23, 2019

Acceptance of Proposal – The above prices, specifications and conditions are satisfactory and are hereby accepted. You are
authorized to do the work specified. Payment will be made as outlined above.

Signature

Date of Acceptance

Committed to Excellence
Columbus |

|

Customers, Employees, Character, Mastery

Des Moines | Grand Island | Kearney | Lincoln | Omaha | Phoenix | Tucson

Attachment 1

CITY OF LINCOLN, LANCASTER COUNTY, CITY OF LINCOLN-LANCASTER
COUNTY PUBLIC BUILDING COMMISSION

UNIT PRICE QUOTATION
This Document Is Required For All Unit Price Projects
Unit Price - Electrical and Large Scale Electrical Services, Bid No. 16-284
Date:

12/19/19

TO DEPARTMENT/AGENCY REPRESENTATIVE:
FROM (CONTRACTOR):
Commonwealth Electric Co.
AWARD LEVEL: 3
PROJECT DESCRIPTION: CONVERT 21 EXTERIOR LIGHTS TO LED
Fill in the following Tables in the areas as shown.

If an item does not apply, please do not make an entry in that column.

TIME OF COMPLETION
WITH IN 30 DAYS OF NOTIFICATION

Estimated Start Date
Number of Days to Complete

5 DAYS WEATHER PERMITTING

ELECTRICAL LABOR COST TABLE
CONTRACTOR
Supervisor, Superintendent or Foreman
Master Electrician
Electrician
Apprentice
Laborer
TOTAL LABOR

per hr. rate
$68.00
$68.00
$59.00
$42.00
$42.00

Estimated # Hours

25 HRS

Estimated Total

$1,700.00

$1,700.00

LARGE SCALE ELECTRICAL LABOR COST TABLE
CONTRACTOR
per hr. rate
Supervisor, Superintendent or Foreman - Large Scale $68.00
Master Electrician - Large Scale
$68.00
Electrician Large Scale
$59.00
Apprentice - Large Scale
$42.00
Laborer - Large Scale
$42.00
TOTAL LABOR

Estimated # Hours

Estimated Total

EQUIPMENT AND MATERIAL COSTS
ITEM
Total Rental Equipment Costs
Total Materials Cost
Total Shipping/Freight Cost

COST

% of Markup
10%
10%

$1092.00

Estimated Total

$1,201.20

SUBCONTRACTORS COSTS
SUB-CONTRACTOR (NAME)

COST

% of Markup
10%
10%

Sub No. 1
Sub No. 2
TOTAL ESTIMATED COST -- NOT TO EXCEED:

$

Estimated Total

$2,901.20

APPROVED BY:___________________

FIRM: Commonwealth Electric
BY: Alan Pendleton
ADDRESS: 5321 N 70th Street

Department Agency/Rep

PHONE NO:______________________
DATE:___________________________

Lincoln, Ne 68507

1

Revised 11/21/2016

Attachment 1

Change Order #: __________________
Accepted:_______________________
Not Accepted :___________________

2

Revised 11/21/2016

WH 20-3

Introduce: 1-15-20
RESOLUTION NO.

1
2

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public
Agency:

3

That the attached Amendment No. 1 to the Canopy Park Project Redevelopment

4

Agreement between the City of Lincoln, West Haymarket Joint Public Agency, Canopy Park,

5

LLC, and West Haymarket Holding Company, LLC relating to the redevelopment of property

6

generally located at the northwest corner of South Canopy Street and “N” Street, upon the terms

7

and conditions set forth in said Agreement which will include the sale of real estate from the

8

West Haymarket Joint Public Agency to the West Haymarket Holding Company, LLC for

9

$1,836,466.00, is hereby approved and the Chairperson of the West Haymarket Joint Public

10

Agency Board of Representatives is hereby authorized and directed to execute said Amendment

11

No. 1 to the Redevelopment Agreement and any necessary or appropriate documents or

12

amendments thereto necessary or appropriate to close the transaction on behalf of the West

13

Haymarket Joint Public Agency when such documents, including but not limited to a plat and

14

deed, are prepared.
Adopted this _____ day of January, 2020.

Introduced by:
___________________________________

Approved as to Form & Legality:

West Haymarket Joint Public Agency
Board of Representatives

_________________________________
Legal Counsel for
West Haymarket Joint Public Agency

___________________________________
Leirion Gaylor Baird
___________________________________
Tim Clare
___________________________________
Tammy Ward

AMENDMENT NO. 1
CITY OF LINCOLN, NEBRASKA
REDEVELOPMENT AGREEMENT
(Canopy Park Project)
THIS REDEVELOPMENT AGREEMENT (Canopy Park Project) (“Redevelopment
Agreement”) is entered into as of the ____ day of ___________, 2020, by and between the CITY
OF LINCOLN, NEBRASKA, a municipal corporation (hereinafter referred to as “City”), the
WEST HAYMARKET JOINT PUBLIC AGENCY, a political subdivision and corporate body
politic of the State of Nebraska (hereinafter referred to as “WHJPA”), CANOPY PARK, LLC, a
Nebraska limited liability company and its successors and assigns (hereinafter referred to as
“Canopy Park”) and WEST HAYMARKET HOLDING COMPANY, LLC, a Nebraska limited
liability company and its successors and assigns (hereinafter collectively referred to as “WHHC”).
Canopy Park and WHHC will be referred to individually as “Redeveloper” and collectively
throughout the Redevelopment Agreement as “Redevelopers”.
RECITALS
A.

The

Redevelopment

Agreement

(Canopy

Park

Project)

(“Original

Redevelopment Agreement”) and the Memorandum of Redevelopment Agreement & Use
Restrictions (“Original Memorandum”) were entered into as of the 6th day of May, 2019, by and
between the City, WHJPA, Canopy Park and Lincoln Haymarket Development Corporation, a
Nebraska non-profit corporation and its successors and assigns (hereinafter collectively referred
to as “LHDC”). LHDC subsequently assigned all its interest in the Original Redevelopment
Agreement to West Haymarket Housing Development Corporation, a Nebraska non-profit
corporation (“WHDC”). This Amendment No. 1 City of Lincoln, Nebraska Redevelopment
Agreement (Canopy Park Project) hereby replaces the Original Redevelopment Agreement and
1

Original Memorandum and restates the City, WHJPA and Redevelopers current agreements. In
addition, this Amendment No. 1 City of Lincoln, Nebraska Redevelopment Agreement (Canopy
Park Project) hereby (i) removes WHDC as a Redeveloper of the Property Site and as a party under
the Original Redevelopment Agreement and Original Memorandum and (ii) adds WHHC as a
Redeveloper of the Project Site (as defined herein). City, WHJPA, Canopy Park and WHHC
hereby consents to the removal of WHDC as a Redeveloper of the Project Site and as a party under
the Original Redevelopment Agreement and Original Memorandum. In consideration thereof,
City, WHJPA, Canopy Park and WHHC are hereby released from any liabilities or obligations to
WHDC, its directors, officers, or agents, whether arising out of the Original Redevelopment
Agreement and Original Memorandum or otherwise, except for the City’s obligations under
Section 101 below. Furthermore, WHDC shall have no further liabilities or obligations to the City,
WHJPA, Canopy Park and WHHC.
B.

The City has undertaken a program for the redevelopment of blighted and

substandard areas in the City of Lincoln, Nebraska, and as part of that program the City has
prepared and approved the Lincoln Center Redevelopment Plan (the “Redevelopment Plan”),
pursuant to the Community Development Law of the State of Nebraska, Chapter 18, Article 21,
Sections 18-2101-18-2144, as supplemented by and including Sections 18-2147 to 18-2153,
Reissue Revised Statutes of Nebraska, 1943, as may be amended from time to time (“Community
Redevelopment Law”). The Redevelopment Plan includes the West Haymarket Redevelopment
Project Area that generally provides for the continued redevelopment of property for commercial,
retail, residential and other uses. The overall West Haymarket Redevelopment Project Area
consists of an irregularly bound tract of land located west and northwest of the Haymarket District
in downtown Lincoln as is shown on Exhibit A. The Canopy Park Redevelopment Project
2

(“Project” or “Canopy Park Project”) is a subproject of the larger West Haymarket
Redevelopment Project Area which is shown on Exhibit A.
C.

Property owned by the WHJPA (“WHJPA Property”) touching or concerning the

Canopy Park Project includes (i) Outlot E, West Haymarket Addition, Lincoln, Lancaster County,
Nebraska (“Outlot E”), which is subject to a 50 feet wide Access Easement recorded April 30,
2013 as Instrument No. 2013022090 and recorded January 3, 2019 as Instrument No 2019000238
in the office of the Register of Deeds of Lancaster County, Nebraska (“50 Feet Wide Easement”)
and (ii) Lots 1 and 2, West Haymarket 5th Addition, City of Lincoln, Lancaster County, Nebraska
(collectively “WHJPA Property”) generally located on the block bordered by Pinnacle Arena
Drive, Canopy Street, O Street and N Street.
D.

The area of the Canopy Park Project is shown on Exhibit B (“Redevelopment

Project Area”). A copy of the Redevelopment Plan, together with any and all amendments
thereto, is on file in the Office of the City Clerk of the City (the “City Clerk”).
E.

The Canopy Park Project includes the following real estate currently owned by

WHJPA in the Redevelopment Project Area and will be conveyed by WHJPA to WHHC and City
as described below:
1.

“Project Site” is legally described and shown in Exhibit C.

2.

WHJPA will transfer Lot 2, West Haymarket 5th Addition, Lincoln,

Lancaster County, Nebraska to WHHC at Closing (defined below). Lot 2, West Haymarket
5th Addition, Lincoln, Lancaster County, Nebraska shall be referred to throughout the
Agreement as “Lot 2”.
3.

After Closing, WHHC will seek the City’s approval to subdivide Lot 2 into

two parcels (“Future Subdivision”): One parcel will generally contain the area shown on
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Exhibit C (“Parcel One”) and the second parcel will contain the balance of Lot 2 and will
generally contain the area shown on Exhibit C (“Parcel Two”). Thereafter, (i) WHHC
will retain title to Parcel One and Parcel Two and enter into a ninety-nine year ground
lease, with options to renew, for Parcel One with Canopy Park. Canopy Park’s future
ground lease interest in Parcel One shall hereinafter be referred to as “Canopy Park
Property”).
4.

Pursuant to this Agreement, Canopy Park shall design and construct, at its

expense, three buildings (individually “New Building” and collectively “New Buildings”
or “Private Improvements”) on Parcel One and Parcel Two as shown on Exhibit E that
include:
a.

“East Building”: a six-story mixed-use building, comprised of

approximately 12,186 square feet of commercial space and approximately 90
multifamily residential dwelling units;
b.

“North Building”:

a six-story building, made up entirely of

approximately 90 multifamily residential dwelling units and related amenities; and
c.

“West Building”:

a six-story building, made up entirely of

approximately 74 multifamily residential dwelling units and related amenities.
Prior to commencement of construction of the New Buildings, WHHC, at its
expense, will demolish, site grade, prepare the Project Site, and, before or after construction
commences, implement any ground environmental remediation (collectively “Site
Preparation”) as necessary to accommodate the New Buildings.
5.

At Closing, WHJPA will transfer Lot 1, West Haymarket 5th Addition,

Lincoln, Lancaster County, Nebraska (“City Property”) to the City. Pursuant to this
4

Agreement, the City will design, build and maintain a six level parking garage on the City
Property to include approximately 700 parking stalls and daily and overnight bike storage
(collective “Parking Garage”). The City Property is generally located along the east side
of Pinnacle Arena Drive between O and N Streets.
F.

Canopy Park will design, subject to review and approval of said designs by the City,

and construct the streetscape improvements (“Streetscape Improvements”) along the Canopy
Street and N Street rights-of-way adjacent to the Project Site but excluding the area immediately
adjacent to the Parking Garage. As part of the Streetscape Improvements, Canopy Park desires to
add additional on-street parking stalls along the east side of Canopy Street and across the street
from the northeast corner of the Project Site. The actual number of additional Canopy Street onstreet parking stall(s) and their specific specifications and design shall be subject to the prior
approval of the Director of the Transportation and Utilities Department. In addition to the
Streetscape Improvements, Canopy Park will design and construct two (2) plazas on property
owned and maintained by the Canopy Park (collectively “Plazas”) at the following locations:
(i)

“NE Corner Plaza” located on the northeast corner of the Project Site and

underneath the East Building at the corner of Canopy Street and the 50 Feet Wide
Easement; and
(ii)

“SE Corner Plaza” located on the southeast corner of the Project Site and

underneath the East Building at the corner of Canopy Street and “N” Street.
Canopy Park will submit the design of the Plazas to the City for its review and approval of
said designs, and subsequently build and maintain the Plazas.
The Streetscape Improvements shown on Exhibit E are conceptual and not part of the
approved Canopy Park Project Schematic Drawings. The design of the Streetscape Improvements
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shall first be submitted to the City for its comments and suggestions and then to the Urban Design
Committee in accordance with the submittal requirements in Section 4.36.040 of the Lincoln
Municipal Code for its review and submittal of its recommendations to the Mayor.
G.

The Project Site and City Property are collectively referred to herein as the

“Property”), as shown on Exhibit B.
H.

WHHC’s undertakings (“WHHC Undertakings”) for the Project consists of the

following activities:

I.

(1)

Acquisition of the Project Site; and

(2)

Site Preparation of the Project Site.

Canopy Park’s undertakings (“Canopy Park Undertakings”) for the Project consists

of the following activities:
(1)

Design and construction of the multi-story New Buildings to include a total

of approximately 254 multi-family residential units, including 41 residential units that will meet
or offer to meet affordability thresholds for individuals and/or families making less than 60% of
the Area Median Income (“AMI”), and approximately 12,186 square feet of commercial space in
the East Building as shown on the Site Plan attached as part of Exhibit E;
(2)

Design, construction and/or installation of certain upgraded improvements

throughout the New Buildings on the Project Site to the greater good of the community, which are
beyond the requirements of City standards, regulations or codes consisting of Façade
Enhancements and Energy Enhancements as defined in Section 304 below (collectively “Canopy
Park Public Enhancements”); and
(3)

Design and construction of Streetscape Improvements in the N Street and

Canopy Street rights-of-way within the Project Area as described above.
6

The above described Canopy Park Public Enhancements, and Streetscape Improvements
are collectively referred to as the (“Canopy Park Public Improvements”).
J.

City, at its expense, will acquire the City Property and design, construct, operate

and maintain the Parking Garage subject to financial consideration from Canopy Park described
herein and design and construct a City-owned plaza at the southwest corner of 7th and N Streets in
conjunction with a City park planned generally south of N Street and west of South 7th Street (“7th
and N Plaza”). Collectively the Parking Garage and the 7th and N Plaza shall be referred to
throughout this Agreement as “City Public Improvements”. The Parking Garage shown on
Exhibit E is conceptual and not part of the approved Canopy Park Project Schematic Drawings.
The engineers and architects for the Parking Garage and New Buildings will work together and
with their clients to be sure that the structures, accesses, elevations, supports and design will
properly connect, meet building code requirements and function in a coordinated and safe manner
for their intended uses. Once there is design consensus for the Parking Garage and New Buildings,
then said Parking Garage design shall be submitted to the Urban Design Committee in accordance
with the submittal requirements in Section 4.36.040 of the Lincoln Municipal Code for its review
and submittal of its recommendations to the Mayor.
K.

This Redevelopment Agreement implements the Canopy Park Redevelopment

Project and sets forth the terms and conditions for the Project. Neb. Rev. Stat. §18-2107 (Reissue
2007) authorizes the City to enter into contracts with redevelopers of property containing
covenants and conditions regarding the use of such property as the City may deem necessary to
prevent the recurrence of substandard and blighted areas.
L.

The City is willing to support the above described redevelopment of the Project Site

provided Redevelopers are willing to: (1) restrict the use of the Project Site to certain approved
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uses: (2) agree to covenants and conditions regarding compulsory maintenance and upkeep of the
New Buildings to prevent a recurrence of substandard and blighted conditions; and (3) agree to
covenants and restrictions affecting the New Buildings for the purpose of assuring its affordability
to persons of low to moderate income levels for a period of fifteen (15) years as described herein.
M.

Pursuant to Neb. Rev. Stat. §18-2147, et seq., the Redevelopment Plan contains a

provision which provides that any ad valorem tax levied upon real property in the Canopy Park
Project for the benefit of any public body shall be divided, for a period not to exceed fifteen (15)
years after the effective date for the division of taxes (“Effective Date of the Ad Valorem Tax
Provision”) as identified herein as follows:
•

That portion of the ad valorem tax which is produced by the levy at the rate fixed
each year by or for each such public body upon the Redevelopment Project Area
valuation as of January 1 of the year prior to the year that the ad valorem taxes are
to be divided shall be paid into the funds of each such public body in the same
proportion as are all other taxes collected by or for the body; and

•

That portion of the ad valorem tax on real property as provided in the
redevelopment contract or bond resolution in the Redevelopment Project Area in
excess of such amount, if any, shall be allocated to and, when collected, paid into a
special fund of the authority to be used solely to pay the principle and the interest
on, and any premiums due in connection with the bonds of, loans, notes, or
advances of money to, or indebtedness incurred by, whether funded, refunded,
assumed, or otherwise, such authority (“TIF Indebtedness”) for financing or
refinancing in whole or in part, the Canopy Park Project. When such bonds, loans,
notes, advances of money, or indebtedness, including interest and premiums due,
have been paid, the authority shall so notify the County Assessor and County
Treasurer and all ad valorem taxes upon taxable real property in the Redevelopment
Project Area shall be paid into the funds of the respective public bodies.

Said provision is hereinafter referred to as the (“Ad Valorem Tax Provision”) or the (“Tax
Increment Provision”).
N.

Neb. Rev. Stat. § 18-2107 (Reissue 2012) and § 18-2150 (Reissue 2012) authorize

the City to provide grants to private parties in order to accomplish rehabilitation or redevelopment
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of the Redevelopment Project Area in accordance with the Lincoln Center Redevelopment Plan as
amended by the West Haymarket Redevelopment Project Amendment. In order to make a grant
or grants of TIF Bond Proceeds (defined below) to be used to pay for or reimburse the
Redevelopers for TIF Bond Priority Expenses which are more particularly described in Section
703 below and summarized on Exhibit D, Sources and Uses of Project Funds, the City intends to
issue to Canopy Park a tax increment financing indebtedness (“TIF Indebtedness”) instrument or
instruments in one or more bonds and in tax exempt and/or taxable series (collectively the “TIF
Bond”) to be repaid with tax increment revenues generated according to the Ad Valorem Tax
Provision (“TIF Tax Revenues”).
O.

The City and Redevelopers desire to enter into this Agreement to implement the

Project for the above purposes and in accordance with the Redevelopment Plan.
P.

The parties mutually agree that the redevelopment of the Project Site is in the vital

and best interest of the City and is in furtherance of the health, safety, and welfare of its residents,
and is in accordance with the public purposes and provisions of applicable laws and requirements
under which the Redevelopment Plan has been undertaken.
NOW THEREFORE, for and in consideration of the recitals set forth above and the mutual
representations, warranties and covenants set forth below, and other good and valuable
consideration, the receipt and adequacy of which is hereby acknowledged, and intending to be
legally bound, the parties hereto agree as follows:
ARTICLE I
EVIDENCE OF REDEVELOPERS’ ABILITY
Section 101. Bond Counsel Fee and Tax Increment Financing Administrative Fee
(“TIF Admin. Fee”).
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A.

Payment of Bond Counsel Fee and TIF Admin. Fee. In consideration of the City

entering into this Agreement and causing the City’s Bond Counsel to prepare the associated TIF
Bond Ordinance authorizing the issuance of Tax Allocation Bonds for the Canopy Park
Redevelopment Project in the amounts not to exceed Seven Million Eighty-Nine Thousand Three
Hundred and Five and No/100 Dollars ($7,089,305.00), Canopy Park shall pay to the City the
combined sum of One Hundred Seventeen Thousand Four Hundred and Ninety-Six and No/100
Dollars ($117,496.00) for the Bond Counsel Fee and TIF Administrative Fees as shown on Exhibit
D within seven (7) days of approval of this Agreement by the City Council. WHDC has already
paid the City the sum of $33,533.00 under the Original Redevelopment Agreement. City agrees
to reimburse said $33,533.00 to WHDC or its affiliate, as may be directed by WHDC in writing,
within thirty days of the Date of Closing (defined below).
B.

Reimbursable Expenses: Bond Counsel Fee and TIF Admin. Fee. The Bond

Counsel Fee for the TIF Bond Ordinance and the TIF Administrative Fee are reimbursable
expenses, payable from issuance of the TIF Indebtedness for the Project.
Section 102. Evidence of Redevelopers’ Ability.
A.

Evidence of Redevelopers’ Financial Ability. Redevelopers shall, within forty-five

(45) days following the date of this Agreement, state the amount and source of liquid assets on
hand and the amount and source of debt financing which has been obtained or committed to
WHHC in connection with acquisition of the Project Site and to Canopy Park for the construction
of the New Buildings and funding Canopy Park Public Improvements. Such information shall be
provided in a form satisfactory to the Finance Director of the City. Evidence of loan commitments
shall include all the documents evidencing the loan commitment, and acceptance by the borrower,
the purposes of the loan, the authorized use of loan funds, and all other terms and conditions of the
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loan commitment, the acceptance, and the loan. To the extent allowed by law, the City agrees to
keep the information confidential.
B.

Timely Submittal of Evidence. Timely submittal of financial information required

in subsection A above in a form satisfactory to the Finance Director of the City shall be a condition
precedent to the requirement of the City and the WHJPA to proceed with their respective
obligations under this Redevelopment Agreement.
Section 103. Evidence of Canopy Park’s Ability to Timely Commence Construction
of the New Buildings. On or before thirty days prior to the start of construction the New Buildings
as shown on the Scheduled in Exhibit P, Canopy Park shall provide satisfactory documentation to
the City that Canopy Park has entered into a construction contract for the New Buildings, and is
ready, willing and able to timely commence construction of the New Building. Submittal of such
information and documentation in a form satisfactory to the City shall be a condition precedent to
the requirement of the City and the WHJPA to proceed with their respective obligations under this
Redevelopment Agreement. This section and Exhibit P shall survive termination at or after
Closing.
ARTICLE II
SITE ACQUISITION
Section 201. Conveyance of Project Site.
A.

Project Site; Payment of Purchase Price. WHJPA agrees to sell to WHHC at

Closing the Project Site for the Purchase Price of One Million Eight Hundred Thirty-Six Thousand
Four Hundred Sixty-Six and 00/100 Dollars ($1,836,466.00) (“Project Site Purchase Price”).
WHHC agrees to pay the Project Site Purchase Price to the WHJPA at Closing. The City agrees
to assist WHHC’s acquisition of the Project Site by providing a grant of TIF Bond Proceeds
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(defined below) to WHHC in the amount of the Project Site Purchase Price (hereinafter “Land
Purchase Assistance”). WHHC’s payment of the Project Site Purchase Price to the WHJPA shall
be evidenced by a cash payment to the WHJPA at Closing. In addition to the Land Purchase
Assistance, the City agrees to provide Canopy Park at Closing a grant in the amount of Four
Hundred Thirty-Seven Thousand Four Hundred Eleven and No/100 Dollars ($437,411.00)
(“Affordable Housing Grant”) from turnback tax revenue and other general fund resources in
consideration of Canopy Park’s representations and warranties in Section 1116 B. to provide
affordable housing in the New Buildings for a period of not less than fifteen (15) years from
issuance of the certificate of occupancy for the New Buildings.
B.

City Property. At Closing, the WHJPA shall transfer the City Property to the City.

Section 202. Closing.
A.

Closing Date. The conveyance and delivery of the Project Site by the WHJPA to

WHHC and the conveyance and delivery of the City Property by WHJPA to the City shall occur
at closing (“Closing”) which shall not be later than February 28, 2020 (“Closing Date” or “Date
of Closing”), unless the parties mutually agree to another date. Failure to close by the Date of
Closing for any reason that is not exclusively due to the actions of the City or WHJPA shall give
the City the right to terminate this Redevelopment Agreement. In the event the City elects to
terminate the Redevelopment Agreement, then the City shall return to Canopy Park (i) any unspent
Bond Counsel Fee and (ii) the TIF Administrative Fees described in Section 101. A.
B.

Closing Documents.
1.

Deliveries at Closing by WHJPA. At Closing, the WHJPA shall deliver to

WHHC the following:
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(a)

A Special Warranty Deed conveying to WHHC fee simple title to

the Project Site, subject to the Permitted Exceptions and the Warranties and
Representations stated in Section 204 B. WHHC shall pay any and all
Nebraska Documentary Stamp taxes, if not exempt, relating to the transfer
of the Project Site. For purposes hereof, “Permitted Exceptions” shall
mean: (i) covenants, conditions and restrictions of record which shall be
approved by WHHC if they do not unreasonably interfere with
Redevelopers’ intended use of the Project Site; (ii) taxes not yet due and
payable; (iii) title exceptions pertaining to liens or encumbrances of a
definite or ascertainable amount which may be removed by the payment of
money at the time of Closing and which WHJPA is willing to and does so
remove at Closing; (iv) title exceptions caused by the acts or omissions of
Redeveloper; (v) easements, licenses and use restrictions granted under this
Redevelopment Agreement; and (vi) any other title exceptions shown on
the Title Commitment and which are not properly and timely objected to by
WHHC. Risk of loss or damage to the Project Site shall rest with the
WHJPA until the time of delivery of possession at Closing.
(b)

Such affidavits, statements and other documents as are reasonably

required by the Title Company (defined below) in order to issue a title
insurance policy (“Title Policy”) in accordance with WHHC’s Title
Commitment (defined below), including the WHJPA executing at Closing
an affidavit on the title insurance company’s form which will remove all
standard exceptions to Buyer’s title insurance policy, including without
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limitations (i) representing that there are no unpaid special assessments
levied against the Project Site as of the Closing, except as provided in
Section 203 below, (ii) representing that there are no outstanding leases,
tenants or parties in possession, (iii) representing that there are no
outstanding unpaid bills for labor, material, or utilities furnished to the
Project Site as of the Closing, and (iv) agreeing to indemnify and hold
harmless the WHHC and title insurance company against all payments and
expenses, including court costs and attorney’s fees, if the above
representations prove inaccurate in whole or in part.
(c)

Certificate of Insurance for the Environmental Insurance Policy that

has been approved by Redevelopers pursuant to Section 505F below.
2.

Documents to be Delivered by Redevelopers. At Closing, WHHC or

Canopy Park, as applicable, shall deliver to the WHJPA, and the WHJPA shall accept from
WHHC or Canopy Park, as applicable, the following:
(a)

WHHC shall deliver to the WHJPA, and the WHJPA shall accept

from WHHC the Project Site Purchase Price;
(b)

A fully executed Easement Agreement between WHHC and the City

for the required easements allowing access through the Parking Garage
including the related easements between the Parking Garage and the New
Buildings and the public and private utilities necessary for the construction
and operation of the New Buildings in accordance with this Agreement and
as described in Exhibit J;
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(c)

Execution and delivery of the Assignment and Assumption

Agreement of the Energy Service Agreement between Canopy Park
Condominium Association, a Nebraska nonprofit corporation (“Assignor”)
and Canopy Park, LLC, a Nebraska limited liability company (“Assignee”).
in the form attached hereto as Exhibit K-2;
(d)

Execution and delivery of the Façade Easement Agreement between

Canopy Park and the City for the New Buildings as described in Exhibit N;
(e)

Such affidavits, statements and other documents as are reasonably

required by the Title Company (defined below) in order to issue the Title
Policy in accordance with the WHHC’s Title Commitment.
(f)

Execution and delivery of a Rental Housing Regulatory Agreement

(“RHRA”) between the City and Canopy Park whereby Canopy Park agrees
to allow the City to monitor and enforce the requirement described herein
that at least forty-one (41) of the residential units within the New Buildings
be made available to qualified residential tenants whose annual income does
not exceed sixty percent (60%) of the Area Median Income as defined by
the U. S. Department of Housing and Urban Development. The RHRA is
attached hereto as Exhibit T.
3.

Evidence of Title. WHHC shall obtain (i) a title commitment (the “Title

Commitment”) from Union Title Company (“Title Company”) for an ALTA owner’s
title insurance policy issued by a title insurance underwriter company duly authorized to
do business in Nebraska and acceptable to WHHC covering title to the Project Site and
showing fee simple title in the WHJPA; (ii) an ALTA Survey of the Project Site by a
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Nebraska licensed surveyor to be coordinated with the Title Commitment; and (iii) an
Survey of Parcel 2 by a Nebraska licensed surveyor to be coordinated with the Future
Subdivision. WHHC shall bear the cost of the Title Commitment and ALTA Survey. A
copy of the Title Commitment and ALTA Survey shall be delivered to the City Attorney’s
Office no later than fifteen (15) days prior to the Closing Date and shall include copies of
the underlying exception documents which affect the applicable portion of the Project Site.
WHHC agrees to review its Title Commitments and ALTA Survey and advise the WHJPA
whether the Title Commitments and ALTA Survey disclose exceptions to title, title matters
or encroachments other than Permitted Exceptions or disclose matters that render title to
the applicable portion of the Project Site unmarketable. WHHC shall notify WHJPA of
such title defects within ten (10) days of the Closing Date. WHJPA shall have ten (10)
days after written notice of such defects from WHHC to have the exceptions removed from
the Title Commitment or to have the title insurer commit to insure against loss or damage
that may be occasioned by such exceptions or defects. Provided, however, in the event that
City shall be unable or unwilling to correct such title defects within the ten (10) day period,
WHHC shall have the option, by written notice delivered to WHJPA and the City to either
(i) terminate this Redevelopment Agreement or (ii) take title to the Project Site subject to
such exceptions or defects. In the event WHHC provides timely notice to terminate this
Redevelopment Agreement, the Redevelopment Agreement shall be deemed terminated,
and the parties shall have no further obligation to one another, except to return to Canopy
Park (i) any unspent Bond Counsel Fee and (ii) the TIF Administrative Fees described in
Section 101. A. In the event WHHC elects to take title subject to such exceptions or
defects, said exceptions or defects shall be deemed to be Permitted Exceptions for said
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portion of the Project Site. WHJPA and WHHC shall each pay one-half (1/2) of the Title
Policy for the Project Site insuring the WHHC as the named insured.
Section 203. Property Taxes and Assessments. All real and personal property taxes
and assessments for the Project Site, if any, for the year in which Closing occurs shall be prorated
as of the Closing Date, and all prior years’ taxes, assessments, and interest, if any, shall either be
exempt or paid in full by the WHJPA at or prior to Closing. If no tax values have been established
by the Lancaster County Assessor for the Project Site created by the West Haymarket subdivision,
the tax proration shall be based on the Purchase Price for the Project Site and the most recent
Lancaster County tax levy for property located within the corporate limits of the City of Lincoln.
Section 204. Encumbrances.

WHHC and City have identified from the Title

Commitment and Survey as shown on Exhibit R certain easements and title encumbrances within
the Project Site that will require releases or partial release (collectively “Encumbrances”) prior
to the redevelopment of the Project Site.
A.

Warranties and Representations.

The following warranties and

representations shall be stated in the WHJPA Deed delivered to WHHC on the Date of
Closing:
1.

The reservation contained in the Quitclaim Deed from the Burlington

Northern and Santa Fe Railway Company to ANT, LLC and as described as Note 5 on
Exhibit R (“Encumbrance 5”), will not prevent the Redevelopers from designing,
constructing, operating, maintaining, repairing or replacing the New Buildings, Canopy
Park Public Improvements or subsequent improvements on the Project Site.
2.

The reservation contained in the Quitclaim Deed from BNSF Railway

Company to the WHJPA and as described as Note 8 on Exhibit R (“Encumbrance 8”),
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will not prevent the Redevelopers from designing, constructing, operating, maintaining,
repairing or replacing the New Buildings, Canopy Park Public Improvements or
subsequent improvements on the Project Site.
B.

Encumbrances released prior to the Date of Closing. WHJPA, at its expense,

will cause the release of the following Encumbrances prior to the Date of Closing to the
extent necessary to free the Project Site from said Encumbrances:
1.

The twenty feet wide north/south Access Easement through the Project Site

described as Note 10 and 16 on Exhibit R (“Encumbrance 10” and “Encumbrance 16”).
2.

A partial release of the DEC Easement as described as Note 15 on Exhibit

R (“Encumbrance 15”) to allow the efficient design and construction of the East Building
northeast building column and footing as general shown on Exhibit J.
Section 205. Title and Possession of Project Site. At the Closing, title to and possession
of the Project Site shall be conveyed by the WHJPA to the Redeveloper under the terms and
conditions set forth herein.
Section 206. WHJPA’s Option to Purchase Project Site. In the event Canopy Park fails
to timely commence construction of the Private Improvements in accordance with Section 303,
the WHJPA, subject to a Redevelopers’ right to cure in Section 1001 and/or for delay of
performance for cause beyond the control of a Redeveloper pursuant to Section 1003, shall be
entitled, at its option, to purchase back Redevelopers’ Project Site (including the Parking Rights)
upon payment to Redevelopers of the Purchase Price paid to the WHJPA by said Redevelopers at
the time the WHJPA elects to exercise this option. In the event the WHJPA exercises its option
under this Section, the WHJPA and the parties shall take all steps reasonable and necessary to
create and convey any then existing and any future easements, liabilities, restrictions and
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conditions necessary to operate, maintain, repair and replace the respective parcels and
improvements, including, but not limited to, the existing and future reasonable and necessary
easements, liabilities, restrictions and conditions between the New Building and the Parking
Garage (collectively “Existing and Future Easements”).
Section 207. Recording Order. At Closing, the following documents will be recorded in
the following order with the Lancaster County Register of Deeds Office: (i) WHJPA Special
Warranty Deed, (ii) Memorandum of Redevelopment Agreement & Use Restrictions, (iii)
Easement Agreement, (iv) Energy Service Agreement, (v) Façade Easement Agreement and (vi)
RHRA.
Section 208. Full Disclosure. The parties represent that no party was used as an agent or
finder to bring about this sale. Therefore, the parties agree that no party hereto shall be liable for
any real estate broker’s commission or finder’s fee in connection with the transaction contemplated
by this Agreement. Further, each party warrants to the other party that it shall indemnify and hold
harmless the other party for any and all claims of any person for broker’s or agent’s commissions
or finder’s fees in connection with this transaction. For disclosure purposes, Tom Gifford with
Speedway Properties is a licensed real estate brokers and Speedway Properties is affiliate of
Canopy Park.
Section 209. Future Subdivision. As soon as reasonably possible after Closing, WHHC
shall use its reasonable efforts to seek a final plat (“Final Plat”) of the Project Site into Parcel One
and Parcel Two. The parties agree to cooperate with one another to exchange such information or
documents as may be reasonably necessary to obtain the City’s approval of the Final Plat and
achieve the purposes stated in Recital E. 3. above.
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ARTICLE III
CONSTRUCTION OF NEW BUILDINGS AND REDEVELOPER
PUBLIC IMPROVEMENTS
Section 301.

New Building - Schematic Drawings; Exterior Drawings &

Specifications; Final Exterior Construction Documents; Approval; Changes.
A.

Conceptual Plans and Drawings. Canopy Park has caused Encompass Architects,

P.C. (“Encompass”) to prepare overall conceptual plans and drawings (“Canopy Park Project
Schematic Drawings”) for the New Building which are attached as Exhibit E. The Canopy Park
Project Schematic Drawings have been reviewed and approved by the Mayor. The Canopy Park
Project Schematic Drawings shall serve as the basis for development of the final plans and
specifications for the New Building.
B.

Design Development/Construction Plans. Canopy Park shall cause Encompass to

prepare the final design (“Final Design”) and construction plans and specifications
(“Construction Plans”) for the New Buildings to be constructed by Canopy Park on the Project
Site. The Final Design and the Construction Plans shall address the following elements:
1.

Architecture. The New Building shall have consistent architectural features,

detailing, and design elements in accordance with the Canopy Park Project Schematic
Drawings. All accessory screening walls or fences shall use the same primary material,
color, and detailing as on the New Building.
2.

Building Materials. Brick, stone, or other richly textured, highly durable

masonry or metal are described for the building exterior. Permanence should be an
overriding characteristic in the choice of exterior materials.
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3.

Screening.

All mechanical housing and condensing housing shall be

visually screened from public view. Outside trash enclosures shall be screened on three
sides. Canopy Park shall submit a screening plan for such screening to the Director of the
Urban Development Department for his or her review and approval which will not be
unreasonably withheld.
Such Final Design and Construction Plans shall be based upon the approved Canopy Park
Project Schematic Drawings and shall include and show (i) all the exterior faces of the New
Buildings from the adjoining sidewalk or ground surface to the highest point of the capping of the
flat roof; to be constructed by Redevelopers as part of the Canopy Park Project, (ii) the construction
materials to be used for the exterior walls, and (iii) the elevation views of the exterior faces of the
New Buildings in relation to the adjoining sidewalk or ground surface (collectively “Canopy Park
Exterior Drawings”). The Canopy Park Exterior Drawings shall include the following signature
block (hereinafter the “Exterior Drawings Approval”):
“These Exterior Drawings are in substantial conformance
with the approved Schematic Drawings and are hereby approved
this ____ day of ___________, 20___”.
__________________________________________
Director, City of Lincoln Urban Development
Department
The Canopy Park shall cause Encompass to submit two sets of the Canopy Park Exterior Drawings
to the Director of Urban Development for his or her review and approval, as provided in subsection
C below.
The Final Design and the Construction Plans shall be in accordance with the site plan (“Site
Plan”) included with the Schematic Drawings in Exhibit E.
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C.

City Approval. City, acting through the Director of the Urban Development

Department, shall so approve or reject the Canopy Park Exterior Drawings within fourteen (14)
days after receipt of the applicable documents. The Canopy Park Exterior Drawings shall be
reviewed by the Director and approved only if they are prepared from and in substantial
conformance with the approved Canopy Park Project Schematic Drawings, and in substantial
conformity with this Redevelopment Agreement. Failure of the Director to reject the applicable
documents within said fourteen (14) days shall be deemed as approval by the City. If the Director
rejects the applicable plans, the Director shall deliver to Canopy Park notice thereof accompanied
by an explanation of the reasons for such rejection based on the standards for this Canopy Park
Project. If rejected, Canopy Park shall work with Encompass to submit revised Canopy Park
Exterior Drawings, as applicable, within fourteen (14) days after the date of receiving the written
rejection notice. Resubmitted Canopy Park Exterior Drawings shall be approved or rejected as
provided above for original submittals.
D.

Approval Limitation. Approval of the Canopy Park Exterior Drawings is not a

substitute for and does not eliminate the requirement that Canopy Park apply for and receive
necessary building permits for construction of the New Buildings. Approval of a building permit
for construction of the exterior walls is not a substitute for and does not eliminate the requirement
that Canopy Park submit the Canopy Park Exterior Drawings to the Director for his or her review
and approval.
E.

Changes. If the Canopy Park Exterior Drawings are substantially and materially

modified after the Director’s approval, any such modification shall be resubmitted to the Director
for review and approval, provided that such Canopy Park Exterior Drawings shall first be
submitted to Urban Design Committee in accordance with the submittal requirements in Section
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4.36.040 of the Lincoln Municipal Code for its review and submittal of its recommendations to
the Director.
Section 302. Site Preparation. WHHC, at its own cost and expense shall implement the
Site Preparation. The City agrees to assist WHHC’s Site Preparation of the Project Site by
providing a grant of TIF Bond Proceeds (defined below) to WHHC in the amount of the Site
Preparation shown in Exhibit D.
Section 303. Construction of New Buildings. Canopy Park, following a request for and
receipt of the City’s Notice to Proceed (defined below), shall, at its own cost and expense, through
an approximate investment of Forty-six Million One Hundred Thirty Thousand One Hundred
Fifty-seven and No/100 Dollars ($46,130,157.00) by Canopy Park, subject to reimbursement for
the Canopy Park Public Improvements as set forth in this Agreement, construct the New Buildings
in conformity with the approved Canopy Park Exterior Drawings, Design Construction Plans,
building permits and this Redevelopment Agreement. WHHC may commence the Site Preparation
activities prior to receiving the Notice to Proceed described below.
Section 304. Construction of Canopy Park Public Improvements. Canopy Park at its
own cost and expense, except as otherwise provided in this Agreement, shall construct/install or
cause the Canopy Park Public Improvements to be constructed/installed.
A.

Façade Enhancements.

Façade Enhancements shall consist of the following:

Canopy Park’s cost to construct the exterior façade of the New Building in accordance with the
approved Canopy Park Exterior Construction Drawings to the extent that the exterior finishes
exceed that required by the City of Lincoln Building Code and the Lincoln Downtown Design
Standards so as to create a longer-lasting, more attractive building that supports further
redevelopment in the area and prevents the recurrence of blighted and substandard conditions.
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B.

Energy Enhancements. Energy Enhancements shall consist of the following:

Canopy Park’s cost, after deducting any Lincoln Electric System rebates or any other rebates, to
construct and/or upgrade the energy, cooling, heating, lighting, insulation, controls, equipment,
hardware, and/or software components and systems made to the New Building for the greater good
of the community to the extent that such components and systems exceed energy efficiency
standards required by the City of Lincoln Building Code, and specifically including the cost of
constructing District Energy Corporation (“DEC”) facilities to serve the New Building for the
purpose of providing heating and cooling throughout the New Building.
C.

Streetscape Improvements.

Canopy Park will design, subject to review and

approval of said designs by the City, and construct, through the City’s Executive Order
construction process, the Streetscape Improvements and the Plazas along and within Canopy
Street, O Street, and N Street rights-of-way adjacent to the Project Site but excluding the area
immediately adjacent to the Parking Garage provided that the WHJPA contributes a sum not to
exceed Four Hundred Seventy-Five Thousand and NO/100 Dollars ($475,000.00) toward the
actual cost of designing and constructing the Streetscape Improvements. The design of the
Streetscape Improvements and the Plazas shall be subject to review and approval by the City in
the same manner as described in Section 301 of this Agreement for the Final Design and
Construction Plans for the New Buildings. Furthermore, Canopy Park shall submit documentary
evidence to the WHJPA demonstrating that the Streetscape Improvements have been installed and
the costs of such installation have been paid by Canopy Park in the same manner described in
Section 311. Cost Certification below. Upon being provided with adequate documentary evidence
of the work performed, WHJPA shall reimburse Canopy Park for the actual costs of constructing
the Streetscape Improvements provided that the aggregate principal amount reimbursed by
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WHJPA for this purpose shall under no circumstances exceed Four Hundred Seventy-five
Thousand and NO/100 Dollars ($475,000.00). Canopy Park shall publicly bid the construction of
the Streetscape Improvements using the City’s Purchasing Division guidelines and shall select the
lowest responsible bidder.
D.

Permits and Approvals. Canopy Park agrees to secure all permits and licenses

necessary for construction of the New Building including, but not limited to, necessary building
permits and inspections.
Section 305. Construction of City Public Improvements. City, at its expense, will
design and construct the City Public Improvements within the Project Area. The City will
substantially complete the Parking Garage prior to completion of the New Buildings on or before
the dates shown on the Schedule in Exhibit P. In addition, the City will construct the 7th and N
Plaza in coordination with its construction of a larger park project of which the 7th and N Plaza
will be a component. City’s obligation to construct the 7th and N Plaza under this Agreement is
limited to certain improvements, the total cost of which, including design and construction, does
not exceed the TIF Proceeds allocated to the City for such purpose by this Agreement. Upon
completion of the City Public Improvements, the City shall be responsible for maintaining its
Public Improvements, at its own cost and expense, and no responsibility thereof shall accrue to the
Redevelopers except as otherwise provided herein; provided that Canopy Park shall take necessary
and reasonable steps to protect the Public Improvements from damage during the construction of
the New Buildings and other Canopy Park Undertakings. Nothing in this section shall be construed
to preclude the City from including some or all of the maintenance of Streetscape Improvements
constructed pursuant to this Agreement in the scope of services for a business improvement district
that includes the Project Area.
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In order to facilitate timely completion of the Site Preparation, Parking Garage, New
Building, and Streetscape Improvements, the City, WHJPA and Canopy Park have prepared a
Schedule as shown in Exhibit P and Staging Plan as shown in Exhibit Q to accommodate the timely
and orderly design, construction, and completion of the Parking Garage, the New Building and the
Streetscape Improvements.
Section 306. Commencement and Completion Deadline for New Buildings. Canopy
Park shall commence construction of the Private Improvements on the Project Site within thirty
(30) days following said Redevelopers’ receipt of a notice to proceed (“Notice to Proceed”) issued
by the Urban Development Department Director, the dates shown on the Schedule in Exhibit P.
The Notice to Proceed shall only be issued upon receipt of Canopy Park’s request for the Notice
to Proceed, certifying that all conditions precedent to commencement of the work have been
completed and requested to commence the work. The form of the Request for Notice to Proceed
is attached hereto as Exhibit H. The City may, in its reasonable judgement, elect to withhold
issuance of a Notice to Proceed requested by Canopy Park until such time as Canopy Park has
provided satisfactory evidence of its financial resources for the project. Canopy Park shall use its
best efforts to substantially complete all units comprising the New Building on or before the dates
shown on the Schedule in Exhibit P. Commencement of the Site Preparation may be commenced
by WHHC solely at its risk prior to the City’s issuance of the Notice to Proceed.
Section 307.

Payment of Costs for New Buildings.

Canopy Park agrees to use

commercially reasonable efforts to complete construction of the New Buildings as provided in this
Redevelopment Agreement, and to pay, or cause to be paid, in a timely manner all persons, firms,
or organizations that performed labor or furnished materials, equipment or supplies used in the
construction of the New Buildings. If requested by City, Canopy Park shall, in addition to this
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promise to pay, obtain and supply the City with lien waivers in favor of Canopy Park from all
persons, firms, or organizations performing any work on the New Buildings or furnishing any
materials, equipment, or supplies for construction of the said improvements. In addition, the City
shall be entitled to inspect at reasonable times all records of Canopy Park or its agents regarding
such lien waiver procedures.
Section 308. Canopy Park’s Certificate of Completion of Improvements.
A.

Promptly upon substantial completion by Canopy Park of each of its New Buildings

in accordance with all provisions of this Redevelopment Agreement, and promptly after Canopy
Park provides the City with the proper documentation that said Canopy Park’s contractor(s) or his
or her subcontractors who performed labor or supplied materials, equipment or supplies in
construction of the applicable New Building have been properly paid, the City shall, upon request
of said Canopy Park, cause a final inspection to be made of the applicable New Building. If the
work has been completed in conformance with this Redevelopment Agreement, the City shall
execute and deliver to Canopy Park the City's acceptance to the Canopy Park's Certificate of
Completion of Improvements, the form of which is attached hereto as Exhibit I. The acceptance
to the Canopy Park’s Certificate of Completion of Improvements for the applicable New Building
by the City shall be a conclusive determination of satisfaction of the agreements and covenants
contained in this Redevelopment Agreement with respect to the obligations of Canopy Park and
its successors and assigns to construct the applicable New Building. As used herein, the term
“completion” shall mean substantial completion of the applicable New Building. Substantial
completion of the applicable New Building is the stage in the construction progress of the
applicable New Building when the improvements are sufficiently complete in accordance with the
Canopy Park Exterior Drawings and when Canopy Park has secured a permanent certificate of
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occupancy and completed all public improvements so that Canopy Park can occupy or utilize the
improvements for their intended use. Substantial completion of the applicable New Building does
not require completion of tenant improvements.
B.

Canopy Park’s Certificate of Completion of Improvements for the applicable New

Building shall be recorded by Canopy Park in the Office of the Register of Deeds for Lancaster
County, Nebraska against the Project Site. If the City shall refuse or fail to execute the acceptance
to Canopy Park’s Certificate of Completion of Improvements after a final inspection has been
requested and performed, the City shall, within fourteen (14) days provide Canopy Park with a
written statement indicating in what particulars Canopy Park has failed to complete the applicable
New Building in accordance with the provisions of this Redevelopment Agreement or is otherwise
in default, and what measures or acts will be necessary, in the opinion of the City, for said Canopy
Park to take or perform in order to obtain such acceptance.
Section 309. Duty to Maintain. Canopy Park at its own cost and expense shall, following
construction of a New Building, keep the same in a safe and sanitary condition and shall take all
action reasonably necessary to (a) maintain, in good order and condition and state of repair, all
interior and exterior portions of the building including the routine and reasonable preventive
maintenance of the building and its service facilities such as the wiring, plumbing, heating and air
conditioning systems, interior insect treatment, and all glass including plate glass, exterior doors
and automatic doors, and (b) maintain the grounds in a safe and sanitary condition including but
not limited to sweeping and removal of trash, litter and refuse, repair and replacement of paving
as reasonably necessary, maintenance of landscaped areas (including replacement and replanting),
removal of snow and ice from sidewalks, driveways, and parking areas, in order to keep the same
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free from dilapidation or deterioration and free from conditions which endanger life or property
by fire or other causes.
Section 310. Construction Administration. Canopy Park shall be responsible for all
components of the New Buildings constructed by Canopy Park including construction
management, coordination of contractors and regulatory permitting and other requirements.
Canopy Park will be solely responsible for payment of all construction costs of the New Buildings.
Section 311. Cost Certification. Redevelopers shall submit authentic documentation to
the City on approved forms or format for payment of any expenses related to reimbursement for
the cost to construct the TIF Bond Priority Expenses. Redevelopers shall timely submit real estate
settlement statements, receipts, invoices, or other proof of payment concurrently with the request
for reimbursement of TIF Bond Priority Expenses. The City shall use reasonable efforts, but does
not guarantee, to approve or reject the request for reimbursement with reasons stated, based on the
review within ten (10) business days of receipt of the same; provided, however, the City shall
generally approve requests for reimbursement made by Redevelopers that are consistent with the
TIF Bond Priority Expenses identified in Section 703 of this Redevelopment Agreement. Once
evidence for invoices of the TIF Bond Priority Expenses have been approved by the City, the City
shall pay or authorize payment of such expense to said Redeveloper within ten (10) business days
in accordance with the TIF Bond Ordinance.
Section 312. Easement Agreement. It is the intention of the City and Canopy Park that
the Private Improvements, City Parking Garage, and Streetscape to have all necessary and
reasonably desirable easements for support, installation, construction, maintenance, repair,
replacement, improvements, ingress and egress impacting the construction, operation, and
maintenance of the Private Improvements, the Parking Garage, and the Streetscape without
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additional consideration. At Closing, the City and Canopy Park shall enter into an Easement
Agreement in a form substantially similar to the Easement Agreement shown in Exhibit J wherein
the City and the Redevelopers shall grant the necessary easements allowing for the Parking Garage,
Private Improvements and Streetscape to be designed, constructed, operated, and maintained as
described in this Redevelopment Agreement, including the necessary easement for the parties’
tenants, guests, and invitees to use the Parking Garage and New Buildings, including, but not
limited to, the private garages that are part of the West Building. In addition, this Easement
Agreement shall contain provisions allowing Canopy Park to install utilities serving the New
Buildings within the Parking Garage as necessary. Upon completion of the final design plans for
the Private Improvements, the City Parking Garage, and the Streetscape Improvements, the City
and Redevelopers agree to amend the Easement Agreement to reflect the intentions of this section
and to reflect the final design plans.
Section 313. Duty to Maintain Records. By entering into this Agreement, Redevelopers
acknowledge an affirmative duty to retain copies of all supporting documents that are associated
with the Redevelopment Plan or Redevelopment Project and that are received or generated by the
Redevelopers for three years following the end of the last fiscal year in which ad valorem taxes
are divided and provide such copies to the city as needed to comply with the city’s retention
requirements under section Neb. Rev. Stat. §18-2117.04. For purposes of this section, supporting
document includes any cost-benefit analysis conducted pursuant to section Neb. Rev. Stat. §182113 and any invoice, receipt, claim, or contract received or generated by the Redevelopers that
provides support for receipts or payments associated with the division of taxes.
Section 314. Certification under Neb. Rev. Stat. §18-2119(3). By entering into this
Agreement, each Redeveloper certifies that it has not and does not intend to file an application
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with the Nebraska Department of Revenue to receive tax incentives under the Nebraska Advantage
Act for a project located or to be located within the Redevelopment Project Area.
ARTICLE IV
DISTRICT ENERGY CORPORATION
Section 401. Energy Service Agreement. Canopy Park agrees to use heating and
cooling energy generated by DEC for heating and cooling throughout the New Buildings. Upon
being provided with heating and cooling piping from the DEC’s Plant by the WHJPA, including
all necessary DEC equipment and controls necessary to deliver energy services to the East
Building as shown on the Schedule in Exhibit P. Pursuant to the Original Redevelopment
Agreement,

WHJPA

and

Canopy Park

Condominium

Association

(“Condominium

Association”) entered into a Customer Energy Services Agreement, dated June __, 2019 (“Energy
Service Agreement”) as shown in Exhibit K-1. It is the intention of the parties to the Energy
Service Agreement that it should be terminated and replaced. Therefore, at Closing the WHJPA
and Redevelopers shall enter into a new Customer Energy Service Agreement in the form shown
on Exhibit K-2 (“Replacement Energy Service Agreement”), and the Energy Service Agreement
entered into pursuant to the Original Redevelopment Agreement shall be considered terminated.
ARTICLE V
SECURITY AND RESTRICTIONS
Section 501. Penal Bond.
A.

Penal Bond Amount. Pursuant to Neb. Rev. Stat. § 18-2151, Canopy Park shall

furnish or cause to be furnished to the City, prior to commencement of construction of said Private
Improvements and Public Improvements, a penal bond(s) in an amount equal to the total cost of
an applicable New Building and Public Improvements with a corporate surety authorized to do
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business in the State of Nebraska. The form of the Penal Bond is attached hereto as Exhibit L.
Such penal bond shall stay in place until the City executes the Certificate of Completion of
Improvements for said New Building and shall be conditioned upon Canopy Park or Canopy
Park’s contractor at all times making payment of all amounts lawfully due to all persons supplying
or furnishing Canopy Park, Canopy Park’s contractor, or its subcontractors with labor or materials
performed or used in the prosecution of the applicable New Building. Proof of such penal bond
shall be supplied to the City prior to the start of construction of the New Building. The City’s
Notice to Proceed authorizing Canopy Park to proceed with the construction of the New Building
and Canopy Park’s Public Improvements shall not be issued before proof of such penal bond has
been supplied to the City.
B.

Surety Bond Alternative. The City shall accept, in lieu of the requirements in

Section 501.A above, a surety bond supplied by Canopy Park or Canopy Park’s prime contractor
meeting the requirements of Neb. Rev. Stat. §52-141 (Reissue 2010) and a lien waiver from the
prime contractor. The penal amount of the bond supplied by each prime contractor shall be Two
Million Five Hundred Thousand and No/100 Dollars ($2,500,000.00). As required by Neb. Rev.
Stat. § 52-141, recorded notice of the bond must be filed of record against the Project Site. If this
alternative is used, the City’s Notice to Proceed with construction of the New Building and Canopy
Park’s Public Improvements shall not be issued before proof of such penal bond has been supplied
to the City.
C.

Disbursement Agreement. The City shall accept in lieu of the requirements in

Sections 501.A and 501.B above a fully executed Disbursement Agreement in the form attached
hereto as Exhibit M or some other form acceptable to the City and a Canopy Park cash deposit for
the purposes set forth in Sections 501.A and 501.B to be held by the City in the amount of
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$10,000.00. If this alternative is used, the City’s Notice to Proceed shall not be issued before the
Disbursement Agreement and $10,000.00 cash deposit have been provided to the City. The cash
deposit will be refunded upon issuance of the Certificate of Completion for the New Building.
Section 502. Intentionally Omitted.
Section 503. Indemnification. Canopy Park agrees to indemnify and hold the City and
WHJPA harmless to the extent of any payments the City or WHJPA may be required to make due
to the failure of Canopy Park or Canopy Park’s contractor to make payments due any persons
supplying labor or materials in construction of the applicable New Buildings, applicable Canopy
Park Public Improvements, and/or applicable City Public Improvements. Likewise, WHHC agrees
to indemnify and hold the City and WHJPA harmless to the extent of any payments the City or
WHJPA may be required to make due to the failure of WHHC or WHHC’s contractor to make
payments due any persons supplying labor or materials associated with Site Preparation.
Section 504. Use Restrictions. Redevelopers agree that during the Tax Increment Period
no portion of the Project Site shall be used for any of the following uses:
A.

The retail sale of alcoholic beverages for consumption on the premises if such use,

in the reasonable opinion of the City, has an unreasonable pattern of unlawful disturbances or
alcoholic beverage law violations;
B.

Any business whose predominant operation is the retail sale of tobacco products

(predominant shall mean retail gross sales of tobacco products, including mixed products, in excess
of 50% of gross sales on the premises) or any such use that has an unreasonable pattern of unlawful
disturbances or tobacco law violations;
C.

A sexually oriented business including live entertainment establishments as defined

in Section 27.02.200 of the Lincoln Municipal Code and any other business engaged in sexually
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oriented entertainment or materials such as any: sexually oriented show, movie, picture, exhibition,
performance, demonstration, film, video, book, or other depictions of a sexually explicit nature;
sexually oriented live entertainment or exotic dance; exotic lingerie; sex toys or sexually oriented
paraphernalia; sexually oriented telecommunication, internet or similar service; sexually oriented
massage parlor; or escort service. The foregoing exclusion shall not include pay for view
video/audio services, internet and other forms of telecommunication/communication systems
offered or available to guests in the ordinary course of hotel business and trade or to Lincoln
residents;
D.

Any business whose predominant operation is the use, storage or processing of

hazardous or potentially hazardous materials as defined under applicable law, including any
salvage or recycling operation, car wash, dry cleaning, vehicle body repair, paint, refinishing, or
parts and equipment cleaning business; provided nothing herein shall be construed to prohibit dry
cleaning pickup facility, convenience, food or fuel store;
E.

Any business involving gambling or wagering even if otherwise permitted by law

including slot machines, video lottery machines, or casino games, but excluding keno, bingo, and
the retail sale of lottery tickets as permitted by applicable law;
F.

Any business involving the sale or display of weapons, self-service laundromat for

nonresidents or non-occupants of the Project Site, illegal activities, or sale of any illegal goods or
products;
G.

Off-premises signs as defined in Section 27.69.020 of the Lincoln Municipal Code.

H.

Any business providing payday loans, liens, check cashing services, or other similar

services, except for banks, savings and loans, insurance companies, investment companies, stock
brokers, credit unions and automated teller machines; and
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I.

New cell towers, although cellular antennae and transmission equipment may be

incorporated into the New Buildings provided that they are properly screened and otherwise meet
design standards that meet the City’s approval.
Section 505. Environmental.
A.

History. Nebraska Department of Energy and Environment (“NDEE”), formerly

known as the Nebraska Department of Environmental Quality, is the State agency that has
pollution regulator powers over the Property. WHJPA is the owner of real property, including the
Project Site, located within the West Haymarket Redevelopment South Site (WHRSS). The
Project Site has been used for railroad operations and bulk oil storage dating back to the 1880’s as
well as scrap processing operations and a manufactured gas plant. The Project Site was the site of
release(s) of certain hazardous substances, pollutants or contaminants described in detail in the
“Alter North Parcel Investigation Report and Remedial Action Plan” (Olsson Associates, August
2013, NDEE Document ID#20130031263) and the Former JayLynn Property Limited Unsaturated
Zone Removal and Long Term Remedial Action Plan (Benesch, August 2016, NDEE Document
ID #20160010378). The Project Site is now the subject of environmental response projects or
actions pursuant to enrollment in the NDEE’s Voluntary Cleanup Program (VCP) authorized by
the Remedial Action Plan Monitoring Act and the Petroleum Products and Hazardous Substances
Storage and Handling Act. The selected environmental response projects or actions which has
heretofore been performed by WHJPA, is documented in “Alter North Parcel Investigation Report
and Remedial Action Plan,” (Olsson Associates, 2013) and the Former JayLynn Property Limited
Unsaturated Zone Removal and Long Term Remediation Action Plan (Benesch, August 2016).
The administrative record for this project or action is available to the public and located at the
NDEE, 1200 N St., Suite 400; Lincoln, NE.
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B. Environmental Covenant. Redevelopers understand and agree that the Project Site
will be bound by, held, sold, and conveyed subject to the terms, conditions, obligations, and
restrictions set forth in an NDEE approved Environmental Covenant which was recorded against
Lot 4, Block 7, West Haymarket Addition on April 26, 2018 in the Office of the Lancaster County
Register of Deeds as Instrument No. 2018-015491. The purpose of this Environmental Covenant
is to ensure protection of human health and the environment by minimizing the potential for
exposure to contamination that remains on the Project Site and to ensure that the Project Site is not
developed, used, or operated in a manner incompatible with the approved remediation.
C. Activity and Use Limitations. The Environmental Covenant will subject the Project
Site to the following activity and use limitations:
1.

Groundwater shall not be used as a potable drinking water source.

2.

Contact with contaminated soils shall be prevented by maintaining a
minimum of three ft. thick soil cap or six inch thick hard surface (building
floor slabs, roadways, sidewalks, etc.) prescribed and approved for the
specific area in the remedial action plan.

3.

Any ground intrusive work (including, but not limited to excavation, digging
and drilling) conducted must be conducted in accordance with the West
Haymarket Area Environmental Operations and Maintenance Plan for the
WHRSS (Benesch, 2017) (“O & M Plan”). A copy of the final O & M Plan
has been provided to the Redevelopers.

4.

Prior to engaging in any construction activity in the vicinity of free product
and/or groundwater exhibiting the potential for vapor intrusion into structures
on the former JayLynn property (as depicted in Attachment B to Instrument
No. 2018-015491), a plan must be submitted to and approved by NDEE. In
general, the plan shall describe how free product and/or vapor intrusion will
be evaluated and potentially mitigated prior to construction.

5.

The following information is provided in accordance with 40 CFR
761.61(a)(8):
(i) A portion of the property (former Alter North parcel) has been used for
PCB remediation waste disposal. The property is not subject to low
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occupancy restrictions defined in 40 CFR 761.3 due to EPA’s approval of the
risk based disposal plan for the site on 8/16/13 (NDEE Document ID
#20130052756) as allowed under 40 CFR 761.61(c).
(ii) The risk based disposal plan approval assumes continued maintenance of
a minimum of a three foot soil cap or six inch thick hard surface over the
defined PCB remediation waste disposal area.
(iii) PCB waste remaining at the site which is to remain covered by the soil
cap or hard surface consists of soil containing less than 10 parts per million
(ppm) PCBs (the approved cleanup level).
D. No Further Action Letter. WHJPA has received a “No Further Action Letter”
from NDEE for the former Alter North parcel verifying that based upon NDEE’s investigation and
required remediation, the area of concern or areas of concern at that Project Site, as applicable,
and at any other site to which a discharge originating at the Project Site has migrated, or that any
contaminants present at the Project Site or that have migrated to the Project Site have been
remediated in accordance with applicable remediation statutes, rules and guidance and all
applicable permits and authorizations. An unqualified “No Further Action Letter” has not been
obtained for the former JayLynn parcel due to the WHJPA electing not to fulfill all requirements
of the Voluntary Cleanup Program (VCP) – specifically – not to remove free product which is
typically required by NDEE under Title 118. NDEE’s decision is memorialized in a “Remedial
Action Acknowledgement Letter” dated September 18, 2018 directed to the WHJPA. This
correspondence acknowledges remedial action taken at the site together with conditions added to
the Environmental Covenant (Instrument No. 2018-015491) are considered to be “protective of
human health”.
E.

Indemnification. Notwithstanding any contrary provisions herein, from and after

the Date of Closing, WHJPA shall indemnify, defend, and hold harmless each Redeveloper and its
directors, officers, members, managers, representatives, agents, employees, lenders, tenants and
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visitors from all claims, damages, losses, expenses, and liabilities, including but not limited to
attorney’s fees, regarding the condition of the Project Site, including environmental conditions,
existence or absence of toxic or hazardous materials, substances or wastes in, on, under or affecting
the Project Site, or its suitability for any purpose whatsoever so long as the Redevelopers do not
violate the restrictions set forth above in Section 505 B. and C; provided that WHJPA’s
indemnification obligation is only triggered upon the initial claims denial by the insurance
company. This section shall survive Closing and run with the land.
F.

Environmental Insurance Policy. The City and/or the WHJPA currently holds and

shall continue to hold into the future an environmental insurance policy covering the Project Site
(the “Environmental Insurance Policy”). As a condition of Closing for the Redevelopers, the
City and/or the WHJPA, at its expense, shall cause the Redevelopers and their directors, officers,
members, managers, representatives, agents, employees, lenders, tenants, successors and assigns
to be specifically named as additional insureds on the Environmental Insurance Policy. WHJPA
shall not cancel the Environmental Insurance Policy, nor materially alter the Environmental
Insurance Policy to a Redeveloper’s detriment, without each Redeveloper’s written consent.
Within ten (10) days of the approval of this Agreement, the City and/or the WHJPA shall provide
a specimen of the Environmental Insurance Policy showing the additional insureds, including
showing coverage, deductibles, exceptions, and duration.

Redevelopers have reviewed the

Environmental Insurance Policy and advised the City and the WHJPA of its objections to the terms
and conditions of said Environmental Insurance Policy.

By entering into this Agreement,

Redevelopers hereby acknowledge and accept the terms and conditions stated in the
Environmental Insurance Policy. As a condition to Closing, the City and/or the WHJPA, at its
expense, shall provide a Certificate of Insurance for the Environmental Insurance Policy to the
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Redevelopers on or before Closing and annually thereafter. This paragraph shall run with the
Project Site and shall survive Closing.
G. Right of Entry. WHJPA and EADO, LLC have entered into a Right of Entry
Agreement, dated to March 28, 2019 (“Right of Entry”) touching and concerning the Project Site.
EADO, LLC has consented to the assignment of the Right of Entry to the Redevelopers. WHJPA
hereby consents to the assignment of the Right of Entry to the Redevelopers. The Right of Entry
is incorporated herein by this reference. WHJPA and Redevelopers hereby agree to amend the
Right of Entry to change the July 1, 2019 termination date stated in Paragraph II. a. to the “Closing
Date” as defined herein.
ARTICLE VI
PARKING RIGHTS
Section 601. Parking Garage.
A.

City Parking Garage. City shall design and construct, at its own cost, subject to

receipt from Canopy Park of an aid to construction payment described below, a six level parking
structure with approximately seven hundred parking stalls to be located immediately west of the
West Building.
B.

Canopy Park Private Garages. Canopy Park as part of the West Building, has

designed and intends to construct for the New Buildings’ units enclosed private garages (“Private
Garages”) on each level of the Parking Garage that are accessed via the Parking Garage ramps
and decks shown in Exhibit E and as described in the Easement Agreement in Exhibit J.
C.

Aid to Construction Payment.

Canopy Park recognizes that it will realize

substantial benefit from being able to construct Private Garages that are abutting the West Building
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and that are accessible through the ramps and decks constructed as part of the Parking Garage.
Further, Canopy Park acknowledges and agrees that the City is foregoing revenue it would
otherwise generate from a row of parking on each level of the Parking Garage that cannot be
utilized as a result of Canopy Park’s Private Garages taking access through the Parking Garage.
In consideration of the benefits it will realize and the revenue forfeited by the City in order to allow
the Private Garages to be accessed through the Parking Garage, Canopy Park agrees to make a
one-time payment of equal to One Million and No/100 Dollars ($1,000,000.00) payable to the City
at the time of the Date of Closing, subject to the parties signing on or before Closing the Easement
Agreement shown in Exhibit J.
Section 602. Residential Parking; Office & Retail Monthly Parking; Canopy Park’s
Right to Lease. After completion of the Private Improvements, Canopy Park, for the sole use of
its tenants, shall have the right to lease the following parking stalls in the Parking Garage:
A. Reserved Parking Stalls. For residential uses in the New Buildings, up to two
hundred eighty-seven (287) fully Reserved Parking (defined below) stalls.
1.

“Reserved Parking” shall be for twenty-four (24) hours a day, seven (7)

days a week, three hundred sixty-five (365) days a year, including all Husker home football
games, Husker home basketball games, Husker baseball/softball games, Haymarket Park
events, and West Haymarket Arena events, Haymarket, West Haymarket or South
Haymarket area street events or festivals, Block 5 City plaza and park events (individually
“Event” and collectively “Events”).
2.

The Reserved Parking shall be leased under parking permits issued by the

City at the then-current monthly rates charged to other reserved parkers in similarly situated
garages or surface parking lots. Except as herein stated, the rights granted hereunder shall
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be similar to the reserved parking rights granted to reserved parkers in similar City and
West Haymarket City garages and in particular shall be subject to regular and timely
payment of the reserved parking charges as the same may from time to time be established
or revised by the City. Canopy Park agrees that Canopy Park shall not charge its tenants
for use of said parking stalls a fee in excess of the reserved rate paid by the Canopy Park.
3.

(Intentionally Omitted).

4.

The City recognizes and intends to continue to implement its policy of

giving priority to residential users of City-owned parking garages throughout the larger
Downtown Area. This policy shall apply to the Parking Garage described herein under the
same or similar terms and conditions as apply throughout the City’s downtown parking
system
B.

Monthly Parking Stalls. For office, service and retail tenants or their employees,

contractors and agents (“Commercial Users”) in the New Buildings, up to twenty-five (25)
parking stalls (“Monthly Parking”) in the Parking Garage.
1.

The Monthly Parking for Commercial Users shall be leased under parking

permits issued by the City at the then-current monthly rates charged to other monthly
parkers in similarly situated garages. Except as herein stated, the rights granted hereunder
shall be similar to the monthly parking rights granted to monthly parkers in similar City
garages and in particular shall be subject to regular and timely payment of the monthly
parking charges as the same may from time to time be established or revised by the City.
Canopy Park agrees that Canopy Park shall not charge its tenants for use of said parking
stalls a fee in excess of the monthly rate paid by the Canopy Park to the City.
2.

Canopy Park understands and acknowledges that the total number of
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permits issued for at-large monthly parking stalls in Parking Garage in the future may
exceed the physical number of at-large stalls designated for monthly parking as the City
uses a shared parking methodology in calculating overall parking demand. The City’s
shared parking methodology is based upon national parking garage standards and local
market usage and as a result, parking will generally be available on a regular basis
throughout each day of the month except for Husker home football games, Husker home
basketball games, and certain Arena events, but on rare occasions, may not be available in
the Parking Garage. If space is not available, every effort will be made to accommodate
monthly parking in the next available facility.
3.

Events Parking. Up to twenty-five (25) of the Monthly Parking permits for

Commercial Users may include the right to park in the Parking Garage for Events. The
Event Parking will not be in assigned stalls. Rather, stalls will be occupied on a first come,
first serve basis; provided that an eligible Monthly Parking parker who is already parked
for their office, service or retail use, shall not be required to re-park for the Events. The
pre-paid Events Parking charge will be paid to the City on a monthly basis amortized over
a twelve (12) month period (“Event Parking Rate”).
C.

Continuation. The parking rights outlined in this Section 602 shall survive the

expiration of the fifteen (15) year tax increment capture period and shall continue so long as a
Private Improvement or the Private Improvements continue in the use or uses described in this
Agreement.
Section 603. Failure to Exercise Parking Rights. If Canopy Park does not exercise any
or all of its above rights to lease parking stalls within the Parking Garage upon opening of the
Private Improvements, then Canopy Park shall have the following continuing right to lease parking
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stalls:
If Reserved Parking or Monthly Parking permits are not available when requested to meet
any or all requests by a Canopy Park, then the City shall place any such unfilled request for permits
at the head of the applicable Reserved Parking or Monthly Parking waiting list to be compiled by
the City or its agents operating the Parking Garage (collectively “Waiting Lists”). Notwithstanding
the above, Canopy Park understands and agrees that City has no duty or obligation to convert any
hourly parking stalls and/or to terminate any existing Reserved Parking or Monthly Parking permit
to accommodate Canopy Park’s request for parking permits.
ARTICLE VII
TAX AGREEMENT
Section 701. Valuation of the Project Site. The City intends to use the Ad Valorem
Tax Provision to generate tax increment financing funds which shall be used to finance the
issuance of the TIF Bond generated from the New Buildings to fund the Canopy Park Public
Improvements associated with the New Buildings and to make the grant or grants to each
Redeveloper in accordance with this Redevelopment Agreement. The tax increment is to be
derived from the increased valuation, determined in the manner provided for in Article 8, Section
12 of the Constitution of the State of Nebraska and the Community Development Law which will
be attributable to the redevelopment contemplated under this Agreement. The TIF Tax Revenues
which are to be used to pay debt service on the TIF Bond Indebtedness will be derived from the
increased valuation realized from redeveloping the Project Site as provided in this Agreement.
Redevelopers agree not to contest any taxable valuation assessed for the Project Site and New
Buildings thereon below $46,257,023 commencing on the Effective Date of the Ad Valorem Tax
Provision and continuing for a period not to exceed fifteen (15) years after the Effective Date or
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so long as any portion of the TIF Bond Indebtedness remains outstanding and unpaid, whichever
period of time is shorter.
Section 702. TIF Indebtedness.
A.

Issuance of TIF Bond Indebtedness. Not earlier than thirty (30) days

following the later date of the approval and execution of this Redevelopment Agreement or the
date the issuance of TIF Bond Indebtedness for the New Buildings has been authorized by an
ordinance adopted by the City Council of the City of Lincoln (“TIF Bond Ordinance”), which
date is after the remonstrative period in Neb. Rev. Stat § 18-2142.01 but as soon thereafter as is
practicable, the City shall issue TIF Bond Indebtedness in the aggregate principal sum not to
exceed Seven Million Eighty-nine Thousand Three Hundred and Five and No/100 Dollars
($7,089,305.00). The TIF Bond Indebtedness shall be issued as follows: (i) TIF Note A in an
amount not to exceed of Eight Hundred Seven-Two Thousand Nine Hundred Thirty-Four and
00/100 Dollars ($872,934) to be purchased by Canopy Park, Canopy Park’s Lenders, City, or an
investor (“Investor”) of the City’s choosing (“TIF Bond A Purchaser”); and (ii) TIF Note B in
an amount not to exceed Six Million Two Hundred Sixteen Thousand Three Hundred Seventy-one
and 00/100 Dollars ($6,216,371.00) to be purchased as one or more Bonds by Canopy Park, its
Lender(s), or an Investor(s) of the City’s choosing (to be approved by Canopy Park which shall
not be unreasonably withheld) (“TIF Bond B Purchaser”). TIF Bond Proceeds from the issuance
of TIF Note A shall be deposited into a fund account for payment of the City’s 7th and N Plaza
improvements (“TIF Bond A Project Account”), and TIF Bond Proceeds from the issuance of
the TIF Note B shall be deposited into a City fund account (the “TIF Bond B Project Account”)
for payment of the TIF Bond Priority Expenses set forth in Section 703 below.
B.

Alternate Issuance of TIF Indebtedness Reimbursement. Notwithstanding
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Section 702 A. above, Canopy Park may fund in full the equivalent of the funds allocated to TIF
Note B for TIF Bond Priority Expenses described in Section 703 below at Canopy Park’s own cost
and expense subject to such reimbursement as described below. No TIF Bond Priority Expense
shall be deemed to have been funded by Redevelopers until Redevelopers shall have first submitted
to the City evidence of the costs of the TIF Bond Priority Expenses supported by receipts, invoices,
proof of payment, or other documentation satisfactory to the City to verify the expenditures were
for eligible costs for the TIF Bond Priority Expenses and evidence Redevelopers have paid or
caused to be paid all amounts lawfully due to all persons supplying or providing such
Redevelopers, Redevelopers’ contractor, or his or her subcontractors with labor or materials used
in prosecution of the New Buildings and the Canopy Park Public Improvements. The City shall
approve or reject the expenditures for the TIF Bond Priority Expenses based upon its review of the
documents supporting such expenditures within thirty (30) days of receipt of such documentation.
Upon completion of its review and approval of the documentation provided by Redevelopers, and
upon the request of Canopy Park, City shall issue a TIF Bond to Canopy Park in the principal
aggregate amount of the approved TIF Bond Priority Expenses as reimbursement to the
Redevelopers requesting issuance of the TIF Bond for funding such TIF Bond Priority Expenses,
but in no event shall the principal aggregate amount of the TIF Bond issued by the City for the
Canopy Park Project exceed $7,089,305. Thereafter, debt service for the TIF Indebtedness and
Tax Increment Deficiency on TIF Bond purchased by Canopy Park shall be governed by Sections
704 and 705 B. & C. below.
C.

Total TIF Indebtedness. The $7,089,305 maximum amount of the TIF Bond

Indebtedness is the estimated amount of indebtedness that can be repaid over fifteen (15) years at
an interest rate not to exceed 6.5% from the ad valorem taxes to be collected on the tax increment
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to be generated on the Project Site and the New Buildings constructed thereon based upon an
estimated combined taxable valuation of $51,396,692 after substantial completion of the New
Buildings over the estimated base valuation of $1,335,600.
D.

Authority of City Finance Director. Subject to the terms of the TIF Bond Ordinance

and this Redevelopment Agreement, the City Finance Director on behalf of the City shall make all
necessary arrangements regarding timing of issuance of the TIF Bond in one or more series and
all other details of any applicable TIF Bond, TIF Tax Revenues, TIF Bond Project Account, and
Grant of Funds for the New Buildings to reimburse Redevelopers for all or a portion of the Canopy
Park Public Improvements. All such arrangements made by the Finance Director shall be subject
to approval of the Mayor.
Section 703. Use of TIF Bond Proceeds.
A.

Use of TIF Bond Proceeds. TIF Bond Proceeds shall be used for and expended for

priority expenses (each a “Priority Expense”) in the following priority in such sums not to exceed
the amounts reflected below:
FIRST PRIORITY EXPENSE: Reimburse Canopy Park for the Bond Counsel Fee
for the TIF Bond, the Tax Increment Financing Admin. Fee, and the City’s cost to record
Exhibits I, K, N, O R and T.
SECOND PRIORITY EXPENSE through the SEVENTH PRIORITY EXPENSE,
inclusively, including capitalized interest realized in the course of designing and
constructing said improvements, are stated in the Sources and Uses of Funds shown in
Exhibit D.
The First Priority Expense through Seventh Priority Expenses are collectively the “TIF
Bond Priority Expenses.”
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Only costs for Public Improvements incurred after the date of this Agreement shall be
eligible for reimbursement as TIF Bond Priority Expenses under this section, except as otherwise
provided herein. The funds granted to Redevelopers are restricted and earmarked solely for the
reimbursement of eligible costs of the TIF Bond Priority Expenses, as described herein, and the
Redevelopers do not have discretionary judgment over the applications of said grant funds.
The City shall not have any obligation to make a grant or grants to reimburse the
Redevelopers for the TIF Bond Priority Expenses in excess of the available TIF Bond Proceeds
remaining after the First Priority Expenses as described above have been paid in full.
Many of the costs for the Uses listed in Exhibit D are estimates and actual reimbursements
will be based upon the actual design, inspection, project administration, construction, financing
and implementation costs.
Section 704. Debt Service for TIF Indebtedness. The City shall, to the extent allowed
by law, and then only to the extent funds are lawfully available from TIF Tax Revenues, pay the
TIF Bond Purchaser the principal of the TIF Bond, with interest as provided in the TIF Bond
Ordinance at a rate not to exceed six and five-tenths percent (6.5%) per annum. Any debt service
on the TIF Bond Indebtedness (including interest) to be paid from TIF Tax Revenues shall not
constitute a general obligation or debt of the City. Upon retirement of the TIF Bond, any excess
TIF Tax Revenues resulting from the Tax Increment Provision on the New Buildings, shall be used
to: (a) first, retire the TIF Bond Indebtedness; and (b) after payment of the TIF Bond Indebtedness,
returned to the applicable taxing authorities as provided in the Community Development Law.
Any shortfall in anticipated TIF Tax Revenues from the Tax Increment Provision for any reason
whatsoever, specifically including a decline in taxable valuation of the New Buildings, shall be
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borne entirely by the Canopy Park and the TIF Bond Purchaser without recourse of any kind
against the City.
Section 705.
A.

Tax Increment Deficiency on TIF Bonds.

Lender and/or Investor Purchased TIF Bond. If Canopy Park Lender(s) or an

Investor purchases the TIF Bond B, any deficiency in the annual TIF Tax Revenues from the Tax
Increment Provision for required debt service on TIF Bond for any reason whatsoever, specifically
including an initial property valuation below the not-to-protest valuation described in Section 701.
or a decline in taxable valuation of the Project Site and New Buildings, shall be borne entirely by
Canopy Park without recourse of any kind against the City. To the extent of any deficiency in
annual TIF Tax Revenues from the Ad Valorem Tax Provision for required debt service on the
TIF Bond B, Canopy Park agrees to pay the same upon written request of the City and shall pay
the same for each year that there exists a deficiency in such TIF Tax Revenues. If Canopy Park is
required to pay any deficiency, the City shall reimburse all sums paid by Canopy Park if and when
annual TIF Tax Revenues do become available from the Ad Valorem Provision to meet current
debt service and reimburse Canopy Park for any deficiency payments.
B.

Canopy Park Purchased TIF Bond. If Canopy Park purchases the TIF Bond B, any

shortfall in the annual TIF Tax Revenues from the Tax Increment Provision for any reason
whatsoever, specifically including an initial property valuation below the not-to-protest valuation
described in Section 701. or a decline in taxable valuation of the New Buildings, shall be borne
entirely by Canopy Park without recourse of any kind against the City. To the extent of any
deficiency, Canopy Park agrees to defer payment of the same for each year that there exists a
deficiency. If Canopy Park is required to defer any such payment, the City shall reimburse all
sums deferred by Canopy Park if and when annual TIF Tax Revenues do become available from
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the Ad Valorem Provision to meet current debt service and reimburse said Canopy Park for such
deferred payments. In the event the TIF Bond B is not retired in full at the end of the Tax Increment
Period, any remaining indebtedness on TIF Bond B shall be forgiven.
C.

Adjustments for any Payments of TIF Bond Tax Increment Deficiency. If Canopy

Park makes one or more payments to cover a TIF Bond B deficiency as provided in paragraph A.1
of this section, the City shall maintain a record of the aggregate amount of said payments, which
shall include interest (at the same interest rate of the then outstanding TIF Bond) (“Canopy Park’s
TIF Bond Aggregate Deficiency Payments”). If the TIF Tax Revenues from the Tax Increment
Provision for any year exceeds the amount necessary to meet current debt service on the TIF Bond
B, then the excess TIF Tax Revenues shall be paid to Canopy Park as provided in paragraph of
A.1 of this section and deducted from Canopy Park’s TIF Bond B Aggregate Deficiency Payments
until Canopy Park’s TIF Bond B Aggregate Deficiency Payments have been fully reimbursed.
Section 706. Grant of TIF Proceeds.
A.

Grant of TIF Bond Proceeds. In order to support redevelopment of this Canopy

Park Project and as an inducement for Canopy Park to construct the New Buildings, the City agrees
to the extent allowed by law and then only to the extent funds are lawfully available from issuance
of the TIF Bond B (“TIF Bond B Proceeds”), to pay on behalf of or make a grant of such funds
(“Grant of TIF Bond B Proceeds”) to Redevelopers, up to the total amount of the TIF Bond B
Proceeds, to reimburse Canopy Park for the cost of the City on the Section 703 First Priority
Expenses, and thereafter to reimburse Redevelopers for the cost of the Section 703 TIF Bond
Priority Expenses items. In order to receive reimbursement from the Grant of TIF Bond B
Proceeds, Redevelopers shall submit authentic and satisfactory documentation to the City to verify
that the expenditures were made for eligible Section 703 TIF Bond Priority Expenses Priority
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Expenses. The City shall maintain a record of all expenditures of the TIF Bond B Proceeds to
determine the total amount of TIF Bond B Proceeds expended on the TIF Bond Priority Expenses.
The grant described in this section may be in the form of a TIF Bond issued to Canopy Park or
Canopy Park’s Lender as described in Section 702 B.
B.

Reimbursement of Grant of TIF Bond Proceeds.

Subject to Section 1001

(Remedies) below, Canopy Park agrees to repay the City for any Grant of TIF Bond B Proceeds
to Canopy Park as provided for in Section 703 (Use of TIF Bond Proceeds) and Section 706 (Grant
of TIF Bond Proceeds) above, in the event Canopy Park fails to substantially complete the New
Building as provided in Section 306 (Commencement and Completion Deadline for New
Buildings) above, and, upon such repayment of the Grant of TIF Bond Proceeds, this
Redevelopment Agreement shall be null and void in regards to Canopy Park’s obligations to
construct the New Buildings. Subject to Section 1001 (Remedies) below, in the event Canopy
Park fails to maintain the New Buildings as provided in Section 309 (Duty to Maintain) above,
then shall reimburse the City 1/15 of the Grant of TIF Bond Proceeds granted Canopy Park for
construction of the New Buildings as provided for in Section 706 (Grant of TIF Bond Proceeds)
above, for each year Canopy Park fails to maintain the New Buildings.
Section 707. Restriction on Transfer. Redevelopers will not, for a period of fifteen (15)
years after the issuance by the City to Redevelopers of the Canopy Park’s Certificates of
Completion for the New Buildings, or so long as the TIF Indebtedness for the Canopy Park Project
remains outstanding, whichever period of time is shorter (the “Tax Increment Period”), convey
the Project Site or any portion thereof to any entity which would result in the underlying real estate
being exempt from ad valorem taxes levied by the State of Nebraska or any of its subdivisions or
subsidiaries.
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Section 708. Agreement to Pay Taxes. Redevelopers agree to pay all real property taxes
levied upon the Project Site and New Buildings prior to the times such taxes become delinquent.
This contractual obligation to pay such taxes prior to delinquency on the part of Redevelopers shall
cease upon expiration of the Tax Increment Period, but the City in no way waives the statutory
obligation of Redevelopers to continue to pay real estate taxes. Nothing herein shall be deemed
an agreement by Redevelopers to waive their right to protest or contest the valuation of the Project
Site and New Buildings for tax purposes except as provided in Section 701.
Section 709. Damage or Destruction of New Buildings.
A.

Construction Period. During the construction period for the New Buildings,

Canopy Park agrees to keep the construction area, including completed operations insured against
loss or damage by fire, and such other risks, casualties, and hazards as are customarily covered by
builders’ risk or extended coverage policies in an amount not less than the replacement value but
allowing for reasonable coinsurance clauses and deductibles. In the event of any insured damage
or destruction, Canopy Park agrees to use good faith efforts to commence restoration of the
applicable New Building to its prior condition within nine (9) months from the date of the damage
or destruction and shall diligently pursue the same to completion.
B.

Tax Increment Period. During the Tax Increment Period, Canopy Park agrees to

maintain property insurance on an extended coverage all-risk basis in an amount not less than the
replacement value of its New Buildings but allowing for reasonable coinsurance clauses and
deductibles. Canopy Park agrees to use good faith efforts to commence restoration of the
applicable New Building to its prior condition within nine (9) months from the date of the damage
or destruction and shall pursue the same to completion.
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C.

Failure to Restore. In the event Canopy Park fails for any reason to restore the New

Buildings as provided in A and/or B above, Canopy Park shall pay the City the necessary amount
for the City to retire the TIF Bond in full, including interest.
D.

Evidence of Insurance. On or before the 31st day of January of each year during

the Construction Period for the New Buildings, Canopy Park shall provide the City with a
certificate of insurance showing the above required insurance coverage, and said certificate shall
include the amount of coverage provided under the policy.
Section 710. Condemnation. In the event that during the Tax Increment Period for the
Canopy Park Project all or a substantial portion of a New Building is condemned by a condemning
authority other than the City, and such condemning authority or its successor in interest, would not
be obligated to pay real estate taxes upon that portion condemned, the City shall be entitled to
claim against the condemning authority an interest in such property equal to the amount of tax
increment received by the City in the preceding year times the number of years remaining in the
Tax Increment Period.
Section 711. Termination of Provisions. The provisions of this Article V for the
Canopy Park Project shall terminate upon the end of the Tax Increment Period.
ARTICLE VIII
MORTGAGE FINANCING; RIGHTS OF MORTGAGEES
Section 801. Limitation Upon Encumbrance of Property. Prior to issuance of Canopy
Park’s Certificates of Completion of Improvements by the City for the New Buildings, neither
Redeveloper nor any successors in interest to Redeveloper shall engage in any financing or any
other transaction creating any mortgage or any other monetary encumbrance or monetary lien upon
the Project Site and New Buildings, whether by express agreement or operation of law, or suffer
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any monetary encumbrance or monetary lien to be made on or attached to such Site and New
Buildings, except for the purposes of obtaining funds only to the extent necessary to construct and
develop the New Buildings, and to finance, operate, maintain, repair, replace and insure said New
Buildings. All such mortgages, financial encumbrances, or monetary liens shall be subject to the
terms and conditions of this Redevelopment Agreement and shall be recorded in the appropriate
public records in a timely manner following their execution.
Redeveloper or any successor in interest shall notify the City in advance of any additional
financing secured by mortgage or similar lien instrument that it proposes to enter into with respect
to the Project Site and New Buildings or portions thereof, and shall promptly notify the City of
any encumbrance or lien that has been created on or attached to the Project Site and New Buildings
or portions thereof whether by voluntary act of Redevelopers or otherwise.
Notwithstanding the above, if any involuntary encumbrance or lien is made on or attached
to the Project Site and New Buildings or portions thereof and which is contested by Redeveloper,
then Redeveloper may defend against such encumbrance or lien, provided that a sufficient bond
or security is posted with the Clerk of the district court pursuant to Neb. Rev. Stat. § 52-142 to
avoid or prevent foreclosure of such encumbrance or lien.
Section 802. Mortgage Holder Obligations. Each mortgage holder who obtains title to
the Project Site or any part thereof as a result of foreclosure or other judicial proceedings or action
in lieu thereof shall not be obligated by and shall be exempted from those provisions of this
Redevelopment Agreement which require construction and completion of any of the New
Buildings and which require such holder to be obligated to guarantee such construction and
completion. The above exemption shall not run in favor of any purchaser at foreclosure or judicial
sale other than the holder of the mortgage; nor in favor of any person who subsequently obtains
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title to the Project Site or any part thereof from the holder of the mortgage; provided, however, no
person, including the holder of a mortgage authorized by this Redevelopment Agreement, may
devote the New Buildings thereon or any part thereof to any use or construct any improvements
thereon other than those uses and improvements provided and permitted in accordance with this
Redevelopment Agreement.
Section 803. Copy of Notice of Default to Mortgage Holder. Whenever the City shall
deliver any notice or demand to either Redeveloper with respect to any breach or default by said
Redeveloper of its obligations or covenants in this Redevelopment Agreement, the City shall at
the same time forward a copy of such notice or demand to each holder of any mortgage authorized
by this Redevelopment Agreement at the last address of such holder as shown in the records of the
Register of Deeds of Lancaster County, Nebraska or as provided to the City by such mortgage
holder.
Section 804. Mortgage Holder’s Option to Cure Defaults.

If thirty (30) days after

notice or demand with respect to any breach of default as referred to in Section 803, such breach
or default remains uncured, each such holder shall (and every mortgage instrument made prior to
issuance by the City of the Canopy Park’s Certificate of Completion) have the right, at its option,
to cure or remedy such breach or default within sixty (60) days after the notice or demand as
referred to in Section 803, and to add the cost thereof to the mortgage debt and the lien of its
mortgage. If the mortgage holder commences efforts to cure the default within such period and
the default cannot, in the exercise of due diligence, be cured within such period, the holder shall
have the right to diligently continue to cure the default. In the event the holder fails to cure, then
the City shall have the remedies provided for in this Redevelopment Agreement.
Section 805. City’s Option to Purchase Property. In any case where the holder of any
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mortgage obtains title to the Project Site and the New Buildings or any part thereof as a result of
foreclosure proceedings or action in lieu thereof, prior to issuance by the City of the Canopy Park’s
Certificate of Completion of Improvements for the New Buildings, the City shall (and any
additional mortgage instrument made after the date of this Redevelopment Agreement with respect
to the Project Site or any part thereof prior to issuance by the City of the Canopy Park’s Certificate
of Completion of Improvements shall so provide) be entitled, at its option, to a conveyance to it of
the Project Site or any part thereof upon payment to such holder of an amount equal to the sum of:
(1) The mortgage debt at the time of foreclosure or action in lieu
thereof (less all the appropriate credits including those resulting
from collection and application of rentals and other income received
during foreclosure proceedings);
(2) All expense with regard to foreclosure;
(3) The net expense, if any, incurred by such holder in and as a
direct result of its subsequent management and operation of the
Project Site;
(4) The depreciated cost of any improvement made by such holder;
(5) An amount equal to the interest that would have accrued on the
aggregate of such amounts had all such amounts become a part of
the mortgage debt and such debt had continued in existence; and
(6) All other reasonable holding costs actually incurred as to the
Project Site.
The City’s option shall remain in force for ninety (90) days after the date the holder of any
mortgage obtains title to said Project Site or part thereof and notifies the City, unless the City
waives the option prior to the end of such ninety (90) day period. In the event the City exercises
its option under this section, then the City shall be required to repay in full any and all outstanding
amounts of the TIF Bond and thereafter the City shall be entitled to receive the TIF Bond Proceeds.
Section 806. Mortgage Rights Applicable to Other Forms of Encumbrance.
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The

rights and obligations of this Redevelopment Agreement relating to mortgages of the Project Site
prior to issuance of the Canopy Park’s Certificates of Completion of Improvements for the New
Buildings thereon shall apply to any other type of encumbrance on such Site, and any of the stated
rights, obligations, and remedies of any party relating to mortgage foreclosures shall be applicable
to procedures under any deed of trust or similar method of encumbrance, all of which shall be as
duly recorded in a timely manner in the public records of Lancaster County, Nebraska.
Section 807. Termination of Provisions. The provisions of this Article VIII shall
terminate for the applicable New Building upon issuance by the City of Canopy Park’s Certificate
of Completion of Improvements for such New Building.
ARTICLE IX
REPRESENTATIONS
Section 901. Development of Project. Each Redeveloper represents and agrees that its
undertakings, pursuant to this Redevelopment Agreement, have been, are, and will be, for the
purpose of redevelopment of the Project Site and not for speculation in land holding.
Section 902. Restrictions on Assignments of Rights or Obligations. Each Redeveloper
represents and agrees that prior to issuance by the City of the Canopy Park’s Certificates of
Completion of Improvements for the New Buildings, there shall be no sale or transfer by said
Redeveloper or assignment of its rights or obligations under this Redevelopment Agreement to
any party (other than the other Redeveloper) without the prior written approval of the City
Administration, other than mortgages and involuntary transfers by reason of death, insolvency, or
incompetency.

The City shall be entitled to require, except as otherwise provided in this

Redevelopment Agreement, as conditions to any such approval, that:
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A.

Any proposed transferee shall have the qualifications and financial responsibility,

as determined by the City, necessary and adequate to fulfill the obligations undertaken in this
Redevelopment Agreement by said Redeveloper;
B.

Any proposed transferee, by instrument satisfactory to the City and in form

recordable in the Office of the Register of Deeds of Lancaster County, shall, for itself and its
successors and assigns, and for the benefit of the City, have expressly assumed all of the
obligations under this Redevelopment Agreement and agreed to all of the conditions and
restrictions to which said Redeveloper is subject. No transfer of, or change with respect to
ownership in said Redeveloper’s interest in the Project Site or any interest therein, however
consummated or occurring and whether voluntary or involuntary, shall operate, legally or
practically, to deprive or limit the City of or with respect to any rights or remedies or controls
provided in or resulting from this Redevelopment Agreement with respect to the Project Site and
the construction of the New Building that would have occurred, had there been no such transfer or
change;
C.

There shall be submitted to the City for review, not less than seven (7) days prior

to the proposed execution thereof, all instruments and other legal documents involved in the
transfer; and if disapproved by the City, its disapproval shall be indicated to the applicable
Redeveloper in writing; and
D.

Redeveloper and its transferees and successors in interest shall comply with such

other reasonable conditions as the City may find desirable in order to achieve and safeguard the
purposes of the Proposal for Redevelopment; provided that in the absence of a specific written
agreement by the City to the contrary, no such transfer or approval by the City shall be deemed to
relieve Canopy Park of any of its obligations with respect to the construction of the New Buildings.
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Nothing herein contained shall prohibit the Redevelopers from entering into any agreement
to sell or other agreement as to transfer of any interest if such agreement can, by its terms only,
become effective after the City has issued Canopy Park’s Certificate of Completion. The
restrictions set forth in this Section 902 shall automatically terminate and no longer be binding on
Redevelopers upon the issuance by the City of the Canopy Park’s Certificates of Completion of
Improvements for the New Buildings.
Section 903. Ground Lease of Canopy Park Property to Canopy Park.
Notwithstanding any contrary provision herein, the City agrees that after Closing (i) WHHC and
Canopy Park intend to enter into a ninety-nine year ground lease, with options to renew, for Parcel
One, and (ii) an easement across Parcel 2 allowing a portion of the footings, support structures and
courtyards for the West Building to be installed on a portion of Parcel 2, each subject to the
applicable terms and conditions of the Redevelopment Agreement.
Section 904. Change in Scope, Termination of Project. City and Redevelopers agree
that any material change in the scope of the Canopy Park Project including termination of the entire
Project for any reason, except as specifically set forth herein, shall require mutual written
agreement considering the established Sources and Uses of Funds for the Project and, if applicable,
the costs incurred by the respective parties to date. Notwithstanding the foregoing, in the event
that a Redeveloper is unable through no fault of said Redeveloper to obtain the necessary
governmental approvals and permits from the City to implement the Future Subdivision or
construct the New Buildings as reflected on the Canopy Park Project Schematic Drawings,
Redeveloper may terminate this Redevelopment Agreement by delivering written notice to the
City. In the event a Redeveloper elects to terminate the Redevelopment Agreement, then the City
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shall return to Canopy Park (i) any unspent Bond Counsel Fee and (ii) the TIF Administrative Fees
described in Section 101. A.
ARTICLE X
REMEDIES
Section 1001. In General.

Except as otherwise provided in this Redevelopment

Agreement, in the event of any default in or breach of this Redevelopment Agreement, or any of
its terms or conditions by the City, Redevelopers, or any successors to such parties, either party
(or successor) shall, upon written notice from the aggrieved party, proceed immediately to cure or
remedy such default or breach, and in any event, such default or breach shall be cured within thirty
(30) days after receipt of such notice, except that if such default or breach cannot, in the exercise
of reasonable diligence, be cured within such thirty (30) day period, then the defaulting party
within such period shall commence efforts to cure such default and shall diligently continue to
cure the same. In case such action is not cured as provided above, the aggrieved party may institute
such proceedings as may be necessary or desirable in its option to cure and remedy such default
or breach including, but not limited to, proceedings to seek recovery for damages or to compel
specific performance by the party in default or breach of its obligation. Any curing of any default
or breach by a mortgagee of Redeveloper shall be deemed to be a curing by said Redeveloper. The
foregoing provisions of this Section notwithstanding, the parties hereto acknowledge and agree
that the right to cure any default or breach related to any condition precedent to Closing as
described in Article II of this Agreement shall be limited to completion prior to the Closing Date
regardless of when or if written notice of such breach is sent or delivered to the defaulting party
and shall not result in delaying the Closing, unless the parties agree otherwise in writing.

59

Section 1002. Other Rights and Remedies; No Waiver by Delay. The parties hereto
shall have the right to institute such actions or proceedings as they may deem desirable for
effectuating the purposes of this Redevelopment Agreement.

Any delay in instituting or

prosecuting any action or proceeding or otherwise asserting its rights under this Redevelopment
Agreement shall not operate as a waiver of such rights to deprive a party of or limit such rights in
any way.
Section 1003. Delay in Performance For Causes Beyond Control of Party (“Force
Majeure”). For the purpose of any provisions of this Redevelopment Agreement, the City and
Redevelopers, or their successors or assigns, shall not be considered in breach or default of their
obligations in the event of delay in the performance of such obligations due to causes beyond their
reasonable control and without their fault, including acts of God, acts of the public enemy, act of
the federal or state government, fires, floods, epidemics, quarantine restrictions, strikes, freight
embargoes, labor or material shortages, or delays of contractors, or subcontractors due to such
causes (financial incapacity of the Redeveloper, contractors or subcontractors excepted); it being
the purpose and intent of this section that in the event of the occurrence of any such delay, the time
for performance of the obligations of either party with respect to construction of the improvements
shall be extended for the period of delay, provided that in order to obtain the benefit of the
provisions of this section, the party seeking the benefit shall, within twenty (20) days after the
beginning of any such delay, notify the other party thereof, in writing, and of the cause(s) thereof.
Section 1004. Rights and Remedies Cumulative. The rights and remedies of the parties
to this Redevelopment Agreement, whether provided by law or by this Redevelopment Agreement,
shall be cumulative and the exercise by either party of any one or more such remedies shall not
preclude the exercise by it, at the same or different times, of any other such remedies for any other
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default or breach by the other party. A waiver of any right of either party conferred by this
Redevelopment Agreement shall be effective only if such waiver is in writing and only to the
extent as so specified in writing.
ARTICLE XI
MISCELLANEOUS
Section 1101. Conflicts of Interest; City Representatives Not Individually Liable. No
official or employee of the City shall be personally liable to the Redevelopers, any successors in
interest or transferees of Redevelopers, or any other party or person, in consequence of any default
or breach by the City or for any amount which may become due to Redevelopers, their successors
or transferees, or on any obligations under the terms of this Redevelopment Agreement.
Section 1102. Persons Authorized to Issue Approvals. For purposes of this
Redevelopment Agreement and the approvals and disapprovals required hereunder, Redevelopers
shall be entitled to rely on the written approval or disapproval of the City Council, or the Mayor,
or the Director of the Department of Urban Development or their successors as authorized in this
Redevelopment Agreement, as constituting the approval or disapproval required by the City. The
Mayor is hereby authorized to amend or modify the order of TIF Bond Priority Expenses and use
of the TIF Bond Proceeds for the Section 703 Priority Expenses. Until City receives further written
notice from a Redeveloper, City shall be entitled to rely on the written approval of Ken Fougeron
or Adam Criswell for each Redeveloper as constituting the approval or disapproval of said
Redeveloper.
Section 1103. Equal Employment Opportunity.

Canopy Park, for itself and its

successors and transferees, agree that during the construction and operation of the New Buildings
provided for in this Redevelopment Agreement, Canopy Park will not discriminate against any
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employee or applicant for employment for Canopy Park because of race, religion, sex, color,
national origin, ancestry, disability, marital status, or receipt of public assistance. Canopy Park
will take affirmative action to ensure that applicants for employment are employed, and that
employees are treated during employment without regard to their race, religion, sex, color, national
origin, ancestry, disability, marital status, or receipt of public assistance. Such action shall include,
but not be limited to, the following: employment, upgrading, demotion, transfer, recruitment or
recruitment advertising, layoff or termination, rates of pay or other forms of compensation, and
selection for training, including apprenticeship.
Section 1104. Notices and Demands. A notice, demand, or other communication under
this Redevelopment Agreement by any party to the other shall be sufficiently given or delivered if
it is sent by registered or certified mail, postage prepaid, return receipt requested, or delivered
personally as follows:
If to the City:

Mayor
555 South 10th Street
Lincoln, Nebraska 68508

With a copy to:

City Attorney
555 South 10th Street, Suite 300
Lincoln, Nebraska 68508

If to Canopy Park:

Canopy Park, LLC
Attention: Clay F. Smith
304 Victory Lane
Lincoln, Nebraska 68528

With a copy to:

Canopy Park, LLC
Attention: Phil Morgan
121 South 13th Street, Suite 100
Lincoln, NE 68508
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With a copy to:

Kent Seacrest
Seacrest & Kalkowski, PC, LLO
3 Landmark Centre
1128 Lincoln Mall, Suite 105
Lincoln, Nebraska 68508

If to WHHC:

West Haymarket Holding Company, LLC
Attention: Clay F. Smith
304 Victory Lane
Lincoln, Nebraska 68528

With a copy to:

West Haymarket Holding Company, LLC
Attention: Phil Morgan
121 South 13th Street, Suite 100
Lincoln, NE 68508

With a copy to:

Kent Seacrest
Seacrest & Kalkowski, PC, LLO
3 Landmark Centre
1128 Lincoln Mall, Suite 105
Lincoln, Nebraska 68508

or at such other address with respect to either party as that party may from time to time designate
in writing and forward to the other as provided in this section.
Section 1105. Approval Not Unreasonably Withheld and Timely Approval.
Whenever approval or consent of either party is required hereunder, such consent shall not be
unreasonably withheld or delayed. Except as may be specifically otherwise stated, any approval
or disapproval required in this Redevelopment Agreement shall be issued within fourteen (14)
days after receipt by the party issuing such approval/disapproval of all necessary information from
the party requesting such approval. The party issuing such approval/disapproval shall advise the
requesting party within five (5) business days of receipt of the request for consent and information
as to whether all necessary information has been received. If any party to this Redevelopment
Agreement submits any item to another party to this Redevelopment Agreement for approval
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pursuant to this Redevelopment Agreement, and the party so requested to approve fails to issue
written approval or disapproval within the time period specified for such approval or disapproval,
then such failure shall constitute approval of such item.
Section 1106. Access to Project Site. Redevelopers shall permit the representatives of the
City to enter Project Site at any and all reasonable times, as the City may deem necessary for the
purposes of this Redevelopment Agreement, including but not limited to work and inspection of
all work being performed in connection with the construction of the New Buildings. Similarly, the
City shall permit Redevelopers such entry upon the public right of ways for such purposes. No
compensation shall be payable nor shall any charges be made in any form by any party for the
access or inspection provided for in this section. The City’s right of access granted under this
section shall terminate upon issuance by the City of the Canopy Park’s Certificate of Completion
of the New Buildings. Notwithstanding the above, Redeveloper shall not be relieved of the
provisions contained in Chapter 14.29 of the Lincoln Municipal Code regarding the use of streets
for private construction purposes.
Section 1107. Termination of Provisions; Provisions Run With the Land. This
Redevelopment Agreement, including the warranties, representations and covenants contained
herein, shall be appurtenant to and run with the Project Site and shall inure to and bind the parties
and their successors in interest. Except as otherwise provided herein, the provisions and covenants
of this Redevelopment Agreement shall terminate upon City’s issuance of Canopy Park’s
Certificate of Completion of Improvements for the applicable New Building.
Section 1108. Federal Immigration Verification System Requirements. In accordance
with Neb. Rev. Stat. §§ 4-108 through 4-114, WHHC and Canopy Park agree to register with and
use a federal immigration verification system to determine the work eligibility status of new
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employees performing services within the State of Nebraska. A federal immigration verification
system means the electronic verification of the work authorization program of the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996, 8 USC 1324a, otherwise known
as the E-Verify Program, or an equivalent federal program designated by the United States
Department of Homeland Security or other federal agency authorized. WHHC and Canopy Park
shall not discriminate against any employee or applicant for employment to be employed in the
performance of this section pursuant to the requirements of state law and 8 USC 1324b. WHHC
and Canopy Park shall require any contractor constructing a New Building on behalf of WHHC or
Canopy Park to comply with the provisions of this section.
Section 1109. Titles of Articles and Sections. Any titles of the several parts, articles and
sections of this Redevelopment Agreement are inserted for convenience of index and reference
only and shall be disregarded in construing or interpreting any of its provisions.
Section 1110.

Integrated Contract; Severance of Provisions; Interpretation;

Governing Law. It is intended by the parties that this Redevelopment Agreement and the
incorporated, attached and referenced documents shall be an integrated contract, but that
invalidation of any of its provisions by judgment or court order shall in no way affect any other
provisions which shall remain in full force and effect unless such court action shall materially
change the intent of this Redevelopment Agreement. Any uncertainty or ambiguity existing herein
shall not be interpreted against a party because such party prepared any portion of this
Redevelopment Agreement, but it shall be interpreted according to the application of rules of
interpretation of contracts generally.

The parties agree that any grant paid hereunder to

Redeveloper as reimbursement for the cost of the TIF Bond Priority Expenses are for the benefit
of the City and the public and are granted pursuant to the contract provisions described herein and
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that such grant funds are not under the dominion and control of the applicable Redeveloper and
should not be construed as income to said Redeveloper under the Internal Revenue Code Section
61 (I.R.C. § 61). This Redevelopment Agreement shall be construed and governed by the laws of
the State of Nebraska.
Section 1111. Definitions.
A.

For the purpose of this Redevelopment Agreement, the term “holder” in reference

to a mortgage shall be deemed to include any insurer or guarantor of any obligation or conditions
secured by such mortgage or similar type of encumbrance who succeeds to or becomes subrogated
to the rights of the mortgagee.
B.

The term “mortgage” shall include a deed of trust or other instrument creating an

encumbrance or lien as security for a loan.
C.

The term “minimum investment” shall include all costs incurred by Canopy Park

when constructing the New Buildings, including but not limited to construction costs, fees,
financing costs, and land costs.
Section 1112. Audit. Redevelopers shall make available to a contract auditor, as defined
in Chapter 4.66 of the Lincoln Municipal Code, copies of all financial and performance related
records and materials germane to this Redevelopment Agreement, as allowed by law. Further,
Redeveloper shall make available to the Auditor of Public Accounts copies of all financial and
performance related records and materials germane to this Redevelopment Agreement should the
Auditor of Public Accounts notify the City of his or her intent to audit this Redevelopment Project.
City shall be subject to audit by Redevelopers with regard to the collection, disbursement, and/or
funding of any of the uses set forth in Section 703, and shall make available to Redeveloper and/or
any auditor working on behalf of Redevelopers copies of all financial and performance-related
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records and materials germane to this Redevelopment Agreement and the use of the TIF Bond
Proceeds for the Section 703 Priority Expenses.
Section 1113. Effective Date of Ad Valorem Tax Provision. At the request of Canopy
Park, the Effective Date of the Ad Valorem Tax Provision shall be January 1 of the year of
Substantial Completion of New Building(s), currently projected to be September 1, 2022, unless
the parties agree otherwise. The City will deliver written notice to the County Assessor on or before
August 1 of the year of Substantial Completion to divide the property taxes on the Project Site and
use the last certified valuation for the prior year to divide the taxes for the remaining portion of the
fifteen (15) year period as described in Section 18-2147 (3) of the Nebraska Revised Statutes. In
consideration of the City approving the above request, Canopy Park agrees to defend, indemnify,
and hold harmless the City of Lincoln against any claims, damages, losses, expenses, or challenges,
including associated litigation costs and attorney fees, arising out of the establishment of each
Effective Date as set forth in this section. Further, to the extent that this provision is deemed
invalid, void, unconstitutional, or otherwise unenforceable, Canopy Park agrees to assume any and
all risk associated with such an outcome and any effect it might have on the availability of proceeds
otherwise allowed for repayment of indebtedness associated with this Redevelopment Agreement
as described in Article VII of the Agreement without any recourse against the City of Lincoln.
Section 1114. Expiration. Except as otherwise provided herein, this Redevelopment
Agreement shall expire for the Canopy Park Project upon the expiration of the Tax Increment
Period.
Section 1115. Recording. A Memorandum of this Redevelopment Agreement (in the
form attached hereto as Exhibit S) shall be recorded with the Register of Deeds of Lancaster
County, Nebraska, against the Project Site.
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Section 1116. Representations and Warranties of Parties.
A.

Redevelopers represent and warrant to City as follows:
1.

Organization; Power; Good Standing.

Canopy Park and WHHC are

Nebraska limited liability companies, duly organized and validly existing in good standing
under the laws of Nebraska. Canopy Park and WHHC are qualified to do business in the
State of Nebraska and have all requisite power and authority to own and operate their
properties and carry on its business as now being conducted and to enter into this
Redevelopment Agreement and perform the obligations hereunder.
2.

Authority Relative to Agreement. This Redevelopment Agreement has been

duly executed and delivered by Redevelopers and constitutes a legal, valid and binding
obligation of Redevelopers, enforceable in accordance with its terms, except as the same
may be limited by bankruptcy, insolvency, reorganization, or other laws affecting the
enforcement of creditor's rights generally, or by judicial discretion in connection with the
application of equitable remedies.
3.

Effect of Agreement. The execution, delivery and performance of this

Redevelopment Agreement by Redevelopers have been duly authorized by all necessary
action by Redevelopers and except as provided in this Redevelopment Agreement will not
require the consent, waiver, approval, license or authorization of any person or public
authority, and will not violate any provision of law applicable to Redevelopers, and will
not violate any instrument, agreement, order, judgment, decree, statute, regulation, or any
other restriction of any kind to which Redevelopers are a party.
B.

Canopy Park represents and warrants to the City as follows:
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1.

The New Building(s) will contain affordable housing apartment units and

market rate apartment units. The affordable housing apartment units will comprise a
minimum of forty-one (41) apartment units to be located within one or more of the New
Building(s).
2.

The qualifying residential tenant’s income for an affordable housing

apartment unit shall be sixty percent (60%) or less of the then current Area Median Income
(“AMI”), as defined by the United States Department of Housing and Urban Development.
3.

Canopy Park covenants and agrees to continue to meet the requirement that

forty one (41) of the apartment units in one or more of the New Building(s) be rented or
offer to be rented and made available to those qualifying residential tenants whose income
does not exceed sixty percent (60%) of the then-current AMI for a period of fifteen (15)
years following the issuance of the Certificate of Completion for the New Buildings.
4.

Canopy Park acknowledges and agrees to the terms and conditions stated in

the RHRA attached hereto as Exhibit T. Further, Canopy Park agrees that a fully executed
RHRA shall be recorded against the Project Site for a term of fifteen (15) years following
the issuance of the Certificate of Completion for the New Buildings.
C.

City represents and warrants to Redevelopers as follows:
1. Authority Relative to Agreement. This Redevelopment Agreement has been duly

executed and delivered by the City and constitutes a legal, valid and binding obligation of
the City, enforceable in accordance with its terms, except as the same may be limited by
bankruptcy, insolvency, reorganization, or other laws affecting the enforcement of
creditor’s rights generally, or by judicial discretion in connection with the application of
equitable remedies.
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2. Effect of Agreement. The execution, delivery and performance of this
Redevelopment Agreement by the City has been duly authorized by all necessary action
by the City and except as provided in this Redevelopment Agreement will not require the
consent, waiver, approval, license or authorization of any person or public authority, and
will not violate any provision of law applicable to the City, and will not violate any
instrument, agreement, order, judgment, decree, statute, regulation, or any other restriction
of any kind to which the City is a party.
Section 1117. Counterparts. This Redevelopment Agreement may be executed in one or
more counterparts which, when assembled, shall constitute an executed original hereof.
Section 1118. Successors and Assigns.

The provisions of this Redevelopment

Agreement shall be binding upon a Redeveloper and its successors and assigns; provided, however,
that the obligations of said Redeveloper pursuant to this Redevelopment Agreement shall be
binding upon said Redeveloper and its successors and assigns only during their respective periods
of ownership.
Section 1119. Purpose of Agreement. This Redevelopment Agreement has been entered
into by the City to provide financing for the Canopy Park Project, an approved Redevelopment
Project as defined in Neb. Rev. Stat. § 18-2103(12) within the Lincoln Center Redevelopment
Plan.
Section 1120. Authority. The Mayor is hereby authorized to take such action as the Mayor
may deem necessary or advisable in order to carry out this Agreement, including, but not limited
to, the authority to make minor alterations, changes or additions to the Agreement and the Exhibits.
Section 1121. Mutual Cooperation.

The parties agree to mutually cooperate in

constructing the various improvements each is to construct in the Redevelopment Project Area so
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as to coordinate all timing to the extent reasonable, and further to facilitate opening of each facility
at the earliest possible time.
Section 1122. Further Assurances. Each party to this Redevelopment Agreement will,
whenever it shall be reasonably requested to do so by the other, promptly execute, acknowledge,
and deliver, or cause to be executed, acknowledged, or delivered, any and all such further
conveyances, confirmations, instruments, or further assurances and consents as may be necessary
or proper, in order to effectuate the covenants and agreements herein provided. Each of the
undersigned parties shall cooperate with the other and shall do any and all other acts and execute,
acknowledge and deliver any and all documents so requested in order to satisfy the conditions set
forth herein and carry out the intent and purposes of this Redevelopment Agreement.
Section 1123. Canopy Park Public Improvements.

Notwithstanding any contrary

provisions herein, the Canopy Park Public Improvements will include design and engineering
costs, improvements and construction that the City determines to be unique and not-competitive
or otherwise involving professional services to the extent the same are required to coordinate,
match and integrate the Canopy Park Public Improvements into the Private Improvements.
Canopy Park shall timely submit architect, engineer or other professional design estimates or
contractor’s competitive bids for said Canopy Park Public Improvements in advance of requesting
payment for the same to enable the City to obtain an independent review of the same by a qualified
professional or contractor. The City shall approve or reject said cost estimates based on the review
within ten (10) days of receipt of the same. Where reasonable and appropriate, Canopy Park shall
utilize unit price or itemized contracts specifically showing the eligible items or quantities prior to
letting or entering into the same.

Overhead, overtime, incentive, office, mobilization,
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administration or similar generalized charges shall be allowed only as authorized by the City in
advance of incurring the same. Canopy Park agrees to assist and make any and all pertinent
documents available for inspection and copying by the City or its auditors in support of the same.
Section 1124. Sequencing. The New Buildings are comprised of the East Building, North
Building and West Buildings. The actual start date of design and/or construction and the
completion date of the design and/or construction for the East Building, North Building and West
Buildings may be the same or each New Building may have a different design and/or construction
sequencing or dates, but the three New Buildings will be implemented on or before the dates shown
on the Schedule in Exhibit P. Notwithstanding any contrary provision herein, the execution and
delivery of any of the following forms Exhibit may be completed at the same time for all three
New Buildings or may be completed separate for one or two of the New Buildings:
Exhibit H –

Request for Notice to Proceed

Exhibit I –

Certificate of Completion

Exhibit K –

Energy Services Agreement (DEC)

Exhibit L –

Penal Bond

Exhibit M –

Disbursement Agreement

Exhibit N –

Façade Easement Agreement

Section 1125. Exhibits. The following Exhibits are attached to this Redevelopment
Agreement and are incorporated herein by this reference:
Exhibit A –

West Haymarket Redevelopment Area Map

Exhibit B –

Project Area Map

Exhibit C –

Project Site (Legal Description)

Exhibit D –

Sources and Uses

Exhibit E –

Canopy Park Project Schematic Drawings
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Exhibit F –

Intentionally Omitted

Exhibit G –

City Bidding Requirements

Exhibit H –

Request for Notice to Proceed

Exhibit I –

Certificate of Completion

Exhibit J –

Easement Agreement

Exhibit K –

Energy Services Agreement (DEC)

Exhibit K-1: Energy Services Agreement (DEC)
Exhibit K-2: Assignment and Assumption of the DEC Energy Services
Agreement
Exhibit L –

Penal Bond

Exhibit M –

Disbursement Agreement

Exhibit N –

Façade Easement Agreement

Exhibit O –

Transfer of Ownership Restriction Agreement (TORA) for Block 4

Exhibit P –

Schedule

Exhibit Q –

Staging Plan

Exhibit R –

Survey

Exhibit S –

Memorandum of Redevelopment Agreement & Use Restrictions

Exhibit T --

Rental Housing Regulatory Agreement (RHRA)

[SIGNATURE AND NOTARY PAGES TO FOLLOW]
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Executed by City this _____ day of ____________________, 2020.
“City”
ATTEST:

CITY OF LINCOLN, NEBRASKA
a municipal corporation

______________________________
City Clerk

________________________________________
Leirion Gaylor Baird, Mayor of Lincoln

STATE OF NEBRASKA
COUNTY OF LANCASTER

)
) ss.
)

The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by Leirion Gaylor Baird, Mayor of the City of Lincoln, Nebraska on behalf of the City of
Lincoln, Nebraska.

(Seal)

______________________________________
Notary Public
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Executed by WHJPA this _____ day of ____________________, 2020.
“WHJPA”
ATTEST:

WEST
HAYMARKET
JOINT
PUBLIC
AGENCY, a political subdivision and corporate
body politic of the State of Nebraska.

____________________________
City Clerk

By: ______________________________________
Leirion Gaylor Baird, Chair of the West
Haymarket Joint Public Agency

STATE OF NEBRASKA
COUNTY OF LANCASTER

)
) ss.
)

The foregoing instrument was acknowledged before me this ______ day of _______________,
2020, by Leirion Gaylor Baird, Chair, of the West Haymarket Joint Public Agency, a political
subdivision and corporate body politic of the State of Nebraska, on behalf of the West Haymarket
Joint Public Agency.
_____________________________
Notary Public
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Executed by Canopy Park this _____ day of __________________, 2020.
“Canopy Park”
CANOPY PARK, LLC, a Nebraska limited
liability company
By: __________________________________
_____________, Manager
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by_______________, Manager of Canopy Park, LLC, a Nebraska limited liability
company, on behalf of the limited liability company.

(Seal)

______________________________________
Notary Public

76

Executed by WHHC this _____ day of __________________, 2020.
“WHHC”
_______________________, LLC, a Nebraska
limited liability company
By: __________________________________
_____________, Manager
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by_______________, Manager of ________________________, LLC, a Nebraska limited
liability company, on behalf of the limited liability company.

(Seal)

______________________________________
Notary Public
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CONSENT

The City of Lincoln Redevelopment Agreement (Canopy Park Project) (“Original
Redevelopment Agreement”) and the Memorandum of Redevelopment Agreement & Use
Restrictions (“Original Memorandum”) were entered into as of the 6th day of May, 2019, by and
between the CITY OF LINCOLN, NEBRASKA, a municipal corporation (hereinafter referred to
as “City”), the WEST HAYMARKET JOINT PUBLIC AGENCY, a political subdivision and
corporate body politic of the State of Nebraska (hereinafter referred to as “WHJPA”), the
CANOPY PARK, LLC, a Nebraska limited liability company and its successors and assigns
(hereinafter referred to as “Canopy Park” or “Redeveloper”) and the LINCOLN HAYMARKET
DEVELOPMENT CORPORATION, a Nebraska non-profit corporation and its successors and
assigns (hereinafter collectively referred to as “LHDC”). LHDC subsequently assigned all its
interest in the Original Redevelopment Agreement and Original Memorandum to West Haymarket
Housing Development Corporation, a Nebraska non-profit corporation (WHDC”). The above
Amendment No. 1 City of Lincoln, Nebraska Redevelopment Agreement (Canopy Park Project)
hereby removes WHDC as a Redeveloper of the Property Site and as a party under the Original
Redevelopment Agreement and Original Memorandum. WHDC hereby consents to the removal
of WHDC as a Redeveloper of the Project Site and as a party under the Original Redevelopment
Agreement and Original Memorandum. In consideration thereof, WHDC, its directors, officers,
and agents, are hereby released from all liabilities or obligations to the City, WHJPA Canopy Park
and/or WHHC, whether arising out of the Original Redevelopment Agreement and Original
Memorandum or otherwise. Furthermore, the City, WHJPA, Canopy Park and WHHC are hereby
released of all liabilities or obligations to WHDC, its directors, officers, and agents, whether
arising out of the Original Redevelopment Agreement and Original Memorandum or otherwise,
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except for the City’s remaining obligation to reimburse LHDC said sum described in Section 101
above.

Executed by WHDC this _____ day of __________________, 2020.
“WHDC”
WEST HAYMARKET HOUSING
DEVELOPMENT CORPORATION, a Nebraska
non-profit corporation
By: __________________________________
_____________, President
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER)
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by _______________, President of West Haymarket Housing Development
Corporation, a Nebraska non-profit corporation, on behalf of the non-profit corporation.
(Seal)

______________________________________
Notary Public
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Exhibit A –

West Haymarket Redevelopment Area Map

Exhibit B –

Redevelopment Project Area Map

Exhibit C –

Project Site (Legal Description)

Exhibit D –

Sources and Uses

Exhibit E –

Canopy Park Project Schematic Drawings

Exhibit F –

Intentionally Omitted

Exhibit G –

City Bidding Requirements

Exhibit H –

Request for Notice to Proceed

Exhibit I –

Certificate of Completion

Exhibit J –

Easement Agreement

Exhibit K –

DEC Service Agreement

Exhibit K-1: Energy Services Agreement (DEC)
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EXHIBIT A
West Haymarket Redevelopment Area
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Redevelopment Project Area
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Project Site
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EXHIBIT C
Project Site Legal Description
Lot 2, West Haymarket 5th Addition, Lincoln, Lancaster County, Nebraska and generally shown on Exhibit B.
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EXHIBIT D
Sources and Uses of Funds
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EXHIBIT E
Canopy Park Project Schematic Drawings
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86

87

88

89

90

91

92

93

94

95

96

EXHIBIT G
City Bidding Requirements
REDEVELOPER BIDDING PROCEDURES
Redeveloper may conduct its own bidding for TIF funded improvements in lieu of using the City’s
Purchasing Division of the Finance Department provided that the following procedures are
followed:
GENERAL REQUIREMENTS
Any and all bid specifications need to be presented to the City at the time when the Notice to
Bidders is published. They can be delivered to the Director of Urban Development.
The Notice to Bidders shall be published at least once per week for two consecutive weeks in a
newspaper of general daily circulation in the City. Redeveloper shall be required to provide proof
that proper publication of the Invitation for Bids has been completed prior to opening the bids. An
Affidavit of Publication from the Journal Star would be deemed acceptable.
The Notice to Bidders itself must meet the following requirements:
Be open to all potential bidders;
State the date when sealed bids must be received and the location where the bids are to be
delivered;
State that the bids will be publicly opened and read in the presence of all bidders who attend the
opening;
State where plans and specifications may be examined; and
Inform bidders that the redeveloper has the right to reject all bids.
A City representative shall be present when the bids are opened by the Redeveloper or its
representative.
EXCEPTIONS TO FORMAL BIDDING
Single purchases of materials, parts, supplies, and equipment with an estimated cost of less than
$3,000 may be purchased directly by the Redeveloper, provided that at least three informal bids
shall be obtained and recorded with the Urban Development Department.
Executive Order Construction Contracts approved by the Mayor and specifically authorizing
without formal sealed bids the construction of street paving, water mains, sanitary sewers, and
storm sewers by Redeveloper or its contractor when the payment of reimbursement or subsidies
for such construction does not exceed $100,000.
Competitive bidding shall not be required in contracting for professional services (e.g. architects,
engineers, etc.)
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Contracts for Facade Enhancements, which include reasonable and appropriate design,
improvement, and construction costs that are unique and not-competitive or otherwise required to
transition, coordinate and integrate with Facade Enhancements with or into the New Building.
Prior to entering into contracts for such Facade Enhancements, Redeveloper shall submit architect,
engineer or other professional designer or contractor's estimates for the cost of the Facade
Enhancements. The City shall approve or reject said cost estimates within ten (10) days of receipt
of the same.
The bid must be awarded to the lowest responsible bidder. Any claim by the developer that the
lowest bidder is not the lowest responsible bidder must be submitted with evidence to support said
claim to the City in writing no later than five days following the public opening of the bids. The
City, acting through the Mayor, shall review said request and either approve or deny said request
within ten days of receiving said request. Ln considering the developer’s request, the Mayor shall
consider the factors listed in Lincoln Municipal Code Section 2.18.030(j). Denial of developer’s
request shall result in the lowest bidder being declared the lowest responsible bidder. Approval of
the developer’s request shall result in the bidder shown to be the lowest responsible bidder being
selected. Redeveloper shall be specifically prohibited from awarding the contract to a bidder of its
choosing subject to limiting the amount of reimbursement to the amount submitted by the lowest
responsible bidder. Copies of all bids submitted pursuant to each Notice to Bidders shall be
provided to the City Urban Development Department prior to the redeveloper awarding a contract
based on said bids.
PURCHASING AGENT APPOINTMENT
If the Redeveloper is responsible for installing/constructing any Streetscape Improvements under
the Redevelopment Agreement, the Redeveloper is deemed to be the City’s Prime Contractor. As
the City’s Prime Contractor, the Redeveloper will be issued a Purchasing Agent Appointment (and
Delegation of Authority for Sales and Use Tax), Form 17, signed by the Purchasing Agent or other
authorized representative of the City. The Purchasing Agent Appointment shall be used by the
Redeveloper to purchase building materials that will be annexed into the Streetscape
Improvements. The Purchasing Agent Appointment does not apply to (1) the purchase of tools,
supplies, or any items that will not be annexed into the Streetscape Improvements, including but
not limited to form lumber, scaffolding, etc.; (2) the purchase or rental of machinery, equipment,
or tools owned or leased by the Redeveloper or its Subcontractors and used in
installing/constructing the Streetscape Improvements; or (3) the purchase of building materials to
be used for the installation/construction of (i) City water mains and appurtenances thereto, and (ii)
Lincoln Electric System facilities. Purchases qualifying as aforesaid shall be considered as being
made by the City. The Redeveloper may delegate its authority as Prime Contractor to
Redeveloper’s Subcontractor by completing and signing a copy of the original Purchasing Agent
Appointment for each subcontractor as provided in the Form 17 Instructions. Each Subcontractor
is hereby given the authority to reproduce copies of the Redeveloper’s copy of said Purchasing
Agent Appointment provided to the Subcontractor by the Redeveloper and to furnish the same to
the Subcontractors subcontractors), and the Subcontractor’s subcontractors) shall complete and
sign the same for its purchases in the same manner as above set forth for the Redeveloper and
Subcontractor. The Redeveloper or its Subcontractor will provide a Nebraska Resale or Exempt
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Sale Certificate with Section C, Part 2 completed to supplier when purchasing building materials
to be annexed into the Streetscape Improvements. The City shall be obligated to the vendor for the
purchase price, but the Redeveloper or Subcontractor, as the case may be, shall handle all payments
therefore on behalf of the City. The vendor shall agree to make demand or claim for payment of
the purchase price from the City by submitting an invoice to the Redeveloper or Subcontractor.
Title to all materials and supplies so qualifying shall vest in the City directly from the vendor.
Regardless of the method of payment, title shall vest immediately in the City. The Redeveloper or
Subcontractor shall not acquire title to any building materials annexed into the Streetscape
Improvements. All invoices shall bear the Redeveloper’s or Subcontractors name as agent for the
City.
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EXHIBIT H
Request for Notice to Proceed
REDEVELOPER REQUEST FOR NOTICE TO PROCEED
___________________________________, as a Redeveloper, hereby requests the City to
issue Redeveloper a Notice to Proceed with commencement of the New Building and Redeveloper
Public Improvements. In support of this request, Redeveloper certifies that the below conditions
precedent to such issuance under the Redevelopment Agreement have been satisfied.
1.
The TIF Bond Counsel Fee and TIF Admin. Fee required by Section 101.A. have
been paid as evidenced by the attached receipt of payment.
2.
The Exterior Construction Drawings have been submitted to and approved by the
Mayor as required by Section 301.C. and evidenced by the Mayor’s Approval of Exterior
Construction Drawings dated _____________________.
3.
Security to guarantee construction of the New Building and Redeveloper Public
Improvements have been submitted to the City and approved by the City Attorney’s office as
required by Section 401.
4.
The Memorandum of Redevelopment Agreement & Use Restrictions has been
recorded with the Lancaster County Register of Deeds as Instrument No. ______________ and a
copy thereof has been provided to the City.
“Redeveloper”
________________________________, a
Nebraska limited liability company

By: ________________________________
_____________, Manager
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NOTICE TO PROCEED
You are hereby notified that you are authorized to commence construction of the Private
Improvements and Redeveloper Public Improvements.

_____________________________________
Director, Department of Urban Development
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EXHIBIT I
Redeveloper Certificate of Completion

Return the Original to:
Seacrest & Kalkowski, PC, LLO
1128 Lincoln Mall, Suite 105
Lincoln, NE 68508
CERTIFICATE OF COMPLETION OF IMPROVEMENTS
KNOW ALL PERSONS BY THESE PRESENTS: That the undersigned Redeveloper certifies,
represents and warrants to the City of Lincoln, Nebraska (“City”), the conclusive determination
and certification with regard to the following real property situated in the City of Lincoln,
Lancaster County, Nebraska, to wit:
(insert legal description)
that the Private Improvements required to be constructed by the undersigned “Redeveloper” upon
the above described property have been satisfactorily completed in accordance with the
requirements of the Amendment No. 1 City of Lincoln Redevelopment Agreement (Canopy Park
Project) dated as of the _____ day of ________________, 2020, between the CITY OF LINCOLN,
NEBRASKA, a municipal corporation (hereinafter referred to as “City”), the WEST
HAYMARKET JOINT PUBLIC AGENCY, a political subdivision (hereinafter referred to as
“WHJPA”), CANOPY PARK, LLC, a Nebraska limited liability company and its successors and
assigns (hereinafter collectively referred to as “Canopy Park”), and WEST HAYMARKET
HOLDING COMPANY, LLC , a Nebraska limited liability company and its successors and
assigns (hereinafter collectively referred to as “WHHC”), as evidenced by a Memorandum of
Redevelopment Agreement & Use Restrictions, dated as of the _____ day of ________________,
2020 between the City, WHJPA, Canopy Park and WHHC and recorded as Instrument No.
_______________ in the office of the Register of Deeds for Lancaster County, Nebraska.
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“Redeveloper”
_______________________________, LLC, a
Nebraska limited liability company
By: __________________________________
_____________, Manager
STATE OF NEBRASKA
)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by_______________, Manager, on behalf of _______________________________, a
Nebraska limited liability company, on behalf of the limited liability company.
(Seal)
Notary Public

______________________________________

ACCEPTED by the City of Lincoln, Nebraska, this _____ day of _______________, 201___.

ATTEST:

CITY OF LINCOLN, NEBRASKA,
a municipal corporation

______________________________
City Clerk

________________________________________
_______________, Mayor

STATE OF NEBRASKA
COUNTY OF LANCASTER

)
) ss.
)

The foregoing instrument was acknowledged before me this _____ day of __________,
201__, by_____________________, Mayor of the City of Lincoln, Nebraska on behalf of the
City of Lincoln, Nebraska.
(Seal)

______________________________________
Notary Public
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EXHIBIT J
Easement Agreement

Return the Original to:
City Attorney’s Office
Attention: Tim Sieh
555 South 10th Street
Lincoln, NE 68508
Easement Agreement
THIS EASEMENT AGREEMENT (“Agreement”) is made as of this ____ day of
__________, 2020 by and between the CITY OF LINCOLN, NEBRASKA, a municipal
corporation (hereinafter referred to as “City”), the WEST HAYMARKET JOINT PUBLIC
AGENCY, a political subdivision and corporate body politic of the State of Nebraska (hereinafter
referred to as “WHJPA”), CANOPY PARK, LLC, a Nebraska limited liability company and its
successors and assigns (hereinafter referred to as “Canopy Park”) and WEST HAYMARKET
HOLDING COMPANY, LLC, a Nebraska limited liability company and its successors and assigns
(hereinafter collectively referred to as “WHHC”). Canopy Park and WHHC will sometimes be
referred to individually as “Redeveloper” and collectively as “Redevelopers”.
RECITALS
A.
WHHC owns certain real estate “WHHC Property” located in Lincoln, Lancaster County,
Nebraska, legally described as Lot 2, West Haymarket 5th Addition, Lincoln, Lancaster County,
Nebraska and generally shown on Exhibit 1, which is attached hereto and incorporated herein by
this reference.
B.
WHHC will subdivide the WHHC Property into two parcels (“Future Subdivision”). One
parcel will generally contain the area shown on Exhibit 2, which is attached hereto and
incorporated herein by this reference (“Parcel One”) and the second parcel will contain the
balance of Lot 2 and will generally contain the area shown on Exhibit 2 (“Parcel Two”). The final
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legal descriptions and areas for Parcel One and Parcel Two will be the actual and final platted lots
approved by the City under the Future Subdivision and Exhibit 2 will be replaced by the actual
and final legal descriptions and areas for Parcel One and Parcel Two as shown on the approved
Future Subdivision. WHHC will continue to own Parcel One and Parcel Two and enter into a
ninety-nine year ground lease, with options to renew, for Parcel One with Canopy Park. Canopy
Park’s future ground lease interest in Parcel One shall hereinafter be referred to as “Canopy Park
Property”.
C.
The WHHC Property and Canopy Park Property are sometimes referred to herein as
“Redevelopers Property”.
D.
Pursuant to the Redevelopment Agreement, Redevelopers, at their expense, will design,
construct and maintain (i) three new buildings on the Redevelopers Property and (ii) streetscape
improvements (“Streetscape Improvements”) within the public right-of-way abutting the
Redevelopers Property as shown on Exhibit 3, which is attached hereto and incorporated herein
by this reference (individually “New Building” and collectively “New Buildings”):
1.
“East Building”: a six-story mixed-use building, approximately 12,000
square feet of commercial space and approximately 90 multifamily residential
dwelling units;
2.
“North Building”: a six-story building, approximately 90 multifamily
residential dwelling units; and
3.
“West Building”: a six-story building, approximately 74 multifamily
residential dwelling units.
E.
WHJPA owns certain real estate “WHJPA Property” located in Lincoln, Lancaster
County, Nebraska, legally described as Outlot E, West Haymarket Addition, Lincoln, Lancaster
County, Nebraska and generally shown on Exhibit 1.
F.
City owns certain real estate “City Property” located in Lincoln, Lancaster County,
Nebraska, legally described as Lot 1, West Haymarket 5th Addition, Lincoln, Lancaster County,
Nebraska and generally shown on Exhibit 1, and including the public street right of ways abutting
the City Property, WHJPA Property and Redeveloper Property.
G.
Pursuant to the Redevelopment Agreement, the City, at its expense, will design and
construct a public parking garage on the City Property and Streetscape Improvements within the
public right-of-way abutting the City Property as shown on Exhibit 3 (collectively “Parking
Garage”) .
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H.
The New Buildings and Parking Garage are sometimes referred to herein as
“Improvements” and generally shown on Exhibit 3. The Redevelopers Property and City
Property are sometimes referred to herein as the “Property”.
I.
There are certain portions of the Improvements that the Redeveloper and City desire to
share in order to save expenses and/or to increase efficiencies that are on or near the Property
boundary of their respective real estate tracts (collectively “Shared Improvements”). The Shared
Improvements are further described in this Agreement.
J.
WHHC, Canopy Park and City entered into Amendment No. 1 City of Lincoln, Nebraska
Redevelopment Agreement (Canopy Park Project) dated as of the _____ day of
________________, 2020, between the City, the WEST HAYMARKET JOINT PUBLIC
AGENCY, a political subdivision (hereinafter referred to as “WHJPA”), Canopy Park and
WHHC, as evidenced by a Memorandum of Redevelopment Agreement & Use Restrictions, dated
as of the _____ day of ________________, 2020 between the City, WHJPA, Canopy Park and
WHHC and recorded as Instrument No. _______________ in the office of the Register of Deeds
for Lancaster County, Nebraska, and as may be amended from time to time (collectively
“Redevelopment Agreement”) for the redevelopment and renovation of the Property.
K.
This Agreement contains numerous defined terms; any other defined terms as shown herein
are defined in the Redevelopment Agreement. In the event there is a conflict between the
Redevelopment Agreement and this Agreement, the Redevelopment Agreement shall control.
L.
This Agreement sets forth certain parties’ rights and obligations with respect to the
Improvements and Property.
NOW, THEREFORE, in consideration of the premises and the mutual covenants and agreements
herein set forth, Redevelopers and City do now hereby agree as follows:
1. Shared Improvements. In consideration of the benefits received by Redevelopers and City
under the Redevelopment Agreement, the Redevelopers and City hereby agree to the Shared
Improvements subject to the agreements described herein.
2. Design. As of the date of this Agreement the Redevelopers have prepared schematic

designs of the New Buildings and the City in the near term will prepare preliminary drawings of
the Parking Garage. The City’s engineers and architects for the Parking Garage and the
Redeveloper’s engineers and architects for the New Buildings will work together and with their
clients to be sure that the structures, access, elevations, supports and design will properly connect,
meet building code requirements and function in a coordinated and safe manner for their intended
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uses of the Improvements and Property.
3. Easements.
A.
Intentions. It is recognized and agreed by the parties that their mutual cooperation
is desirable for the design, construction, installation, operation, maintenance, repair and
replacement (collectively “Use”) of the Shared Improvements.
B.
Support Easement. The Parking Garage West Building and North Building shall
have a permanent easement for lateral and subjacent support from each other.
C.
Shared Improvement Encroachment Easement. In the event any Shared
Improvement is constructed so as to or due to reconstruction or movement of the Building,
does encroach upon an adjoining Property, the applicable Property shall have a nonexclusive
permanent easement upon the adjoining Property to the extent of the encroachment. This
easement does not relieve a party of liability in case of his or her negligence or willful
misconduct nor relieve a party of liability for failure to adhere to the final design plans.
D.
Maintenance Easement. Each party and their employees, agents and contractors
shall have blanket Use, access and temporary construction easements throughout the Property,
necessary or desirable to enable a party to perform their obligations and duties under the
Redevelopment Agreement; provided that such party shall provide at least forty-eight (48)
hours prior written notice to another party for access and use of another person’s Property
(except for emergencies in which written notice shall not be required).
E.
Access over and through the Parking Garage. Canopy Park and Service Measures
and Utility Providers (defined below) shall have a permanent access easement twenty-four
hours a day, seven days a week, 365 days a year for motor vehicle and pedestrian circulation
over and through the Parking Garage’s driveways, drive accesses, corridors, lobbies, hallways,
stairways and elevators as further defined as the Garage Drive and Pedestrian Access, Trash
Easement and Service Access/Elevator as shown on Exhibit 3. The Garage Drive and
Pedestrian Access, Trash Easement and Service Access/Elevators allows access and circulation
between the Private Garage Easement area and the Buildings and the public rights-of way. The
south Service Access/Elevator easement shall also include the open space area created by
extending the east and west boundary lines of the south Service Access/Elevator easement to
the north right-of-way line of “N” Street.
F.
DEC Easement. The City grants to the WHJPA and the District Energy
Corporation (“DEC”) a new access easement for the future DEC heat and chilled water lines
(“DEC Lines”) to be extended from the north to the south through the first floor of the Parking
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Garage as generally shown on Exhibit 5 (“DEC Easement”). The DEC Easement shall be
subject to the Additional Conditions stated in Paragraph 4 below.
G.
Private Garages Easement. Subject to Section 601 of the Redevelopment
Agreement, Canopy Park shall have an exclusive and permanent Use easement for the Private
Garages (“Private Garages Easement”) area located on each floor of the Parking Garage on
the east side of the Parking Garage as generally shown on Exhibit 3. Canopy Park, at its
expense, will install carbon monoxide detectors in residential hallways abutting the Private
Garages and properly keep the Private Garages Easement areas clean and free of insects and
animals. No grilling or serving of alcohol shall be allowed in the Private Garages. The Private
Garages Easement shall be subject to the Additional Conditions stated in Paragraph 4 below.
H.
Trash Area Easement. The Redevelopers shall have an exclusive and permanent
Use easements for the north Trash area located upon the WHJPA Property (“Trash Area
Easement”) as generally shown on Exhibit 3, which is attached hereto and incorporated herein
by this reference. The Redevelopers shall properly vent the Trash Area Easement and keep
the Trash Area Easement clean and free of insects and animals. The Trash Area Easement
shall be subject to the Additional Conditions stated in Paragraph 4 below. The Trash Area
Easement shall also be subject to the approval of the State of Nebraska Department of
Transportation.
I.
LES Easement. The Lincoln Electric System (“LES”) shall have nonexclusive Use
easements for Use of LES lines, transformers, switch gear, meters and related equipment
(“LES Easement”) within the City Property, WHJPA Property and WHHC Property as
generally shown on Exhibit 3. The LES improvements shall be properly protected (e.g., guard
rail or knee wall). The Lincoln Electric Easement shall be subject to the Additional Conditions
stated in Paragraph 4 below.
J.
Balconies, Canopy and Overhanging Easements. The City grants to Redevelopers
the permanent encroachment easements to allow balconies, the street canopies and
overhanging structures (collectively “Encroachment Easements”) along the east side of the
East Building and within Canopy Park Street right-of-way shown on Exhibit 4, which is
attached hereto and incorporated herein by this reference. The Encroachment Easements shall
be subject to the Additional Conditions stated in Paragraph 4 below.
K.
North No Build Area. WHHC hereby grant to WHJPA and City a negative
restrictive covenant that there will be no above surface building improvements constructed
within an area that is ten (10) feet south of the north property line of the Project Site (“North
No Build Easement”) as generally shown on Exhibit 3. Said Easement will allow the New
Buildings to have windows and other openings along the north side of the Project Site.
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L.
Partial Release of the DEC Easement. WHJPA hereby agrees to partially release
and redefine the Existing DEC Access Easement as soon as reasonably possible to allow the
efficient design and construction of the Building’s northeast building column and footing as
shown on Exhibit 5, which is attached hereto and incorporated herein by this reference. The
area will be released and modified as shown on Exhibit 5. WHJPA agrees to grant to the
Redevelopers a temporary construction easement and access over the area as shown on
Exhibit 5.
M.
Agreement To Grant Future Easements For Security and City Utilities. It is
recognized and agreed by the parties hereto that their mutual cooperation is desirable for the
Use of future security measures (“Security Measures”) and utilities easements for the City of
Lincoln utilities and franchise of electricity, water, sanitary sewer, natural gas, internet and
data services (collectively “Utilities”) and the providers (“Providers”) of such Security
Measures and Utilities. The parties to grant to each other the necessary and desired rights,
licenses and Use easements to enter and make use of portions of their respective Property of
such Security Measures and Utilities and related improvements to be functional and useful.
Such easements, licenses and rights as are then presently definable or describable are to be
granted in one or more final plat, easement agreement, operating agreements or other
documents and instruments. It is recognized by the parties that various Security Measures and
Utilities items will be discovered or needed by a party or a portion of the Property in the future
which will require the granting of additional easements and licenses for the proper and
convenient functioning by a party or a portion of the Property. It is hereby agreed that such
rights, licenses and easements as may be necessary for the reasonable and proper operation of
Security Measures and Utilities and related improvements shall be granted by each party to the
other or the appropriate governmental jurisdiction or Providers, without additional
consideration being required; provided that, such easements, rights, or licenses shall (i) be
required only for the most necessary and practical route reasonably feasible and in conformity
with applicable codes and regulations, (ii) be limited to areas or routes so as not to interfere
with the operation of permitted activities in the areas in or adjacent to such easement or license
areas, (iii) provide for or permit reasonable Use in such a manner as to not interfere with the
use of areas adjacent to such easement and license areas, (iv) shall be subject to the party of
the subservient tract not being responsible for payment of any costs of any design, construction,
alterations maintenance or renovations related to same, and (v) shall be to the extent and
duration necessary to assure the benefited tract to be in compliance with applicable codes and
laws, and to provide a reasonable and beneficial use to the benefited tract for the required
purposes. Such easements, licenses and rights to be conveyed in subsequent instruments shall
include, without in any way being intended to be limited to, such items as temporary
construction access and use, and supportive structures. The granting of any easement, right or
license which shall cause an on-going and regular cost to the subservient tract shall be subject
to agreement providing for payment of such costs to be made on behalf of the benefited tract.
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4. Additional Conditions.
A.
Prior to the commencement of work to Use the DEC Easement, Private Garages
Easement, Trash Areas Easement, LES Easement, and Encroachment Easement, the applicable
holder of such easements (“Holder”) shall obtain all requisite governmental approvals and
permits necessary for such work. All such work shall be completed in accordance with the
governmental approvals and permits and shall be made at Holder’s sole cost and expense. The
Holder shall perform all work so as to cause no unnecessary damage or disturbance to any
existing utilities located in the City Property and abutting public right-of-ways. Following
completion, repair or replacement of the items placed within DEC Easement, Private Garages
Easement, Trash Areas Easement, LES Easement, and Encroachment Easement, the Holder
shall cause all debris and materials incident to such activity to be removed; fill any excavations
and to the extent reasonably possible cause any damage to the City Property or public rightof-way to be repaired and restored to a condition fully equal to that existing before such work
was commenced.
B.
Except during construction, maintenance, repair and replacement of the items
placed within the DEC Easement, Private Garages Easement, Trash Areas Easement, LES
Easement, and Encroachment Easement, the Holder shall not impair the use of the City
Property and abutting right-of-ways, nor impair the flow of stormwater and the protection of
pedestrians and vehicles traveling upon said City Property or abutting right-of-ways.
C.
Prior to entering the DEC Easement, Private Garages Easement, Trash Area
Easement, LES Easement, or Encroachment Easement areas for the purpose of repairing or
replacing Holder’s facilities within these easements, Holder shall provide the property owner
with 48 hours written notice (except in the case of an emergency) of the work to be performed
within the easement. In the even the property owner has construction, maintenance, or repair
work scheduled or in progress at the time proposed for Holder’s repair or replacement work,
Holder agrees to reschedule the repair or replacement work to a time that does not interfere
with the property owner’s scheduled operations in the area.
D.
City shall have no liability for any latent or hidden defect as to the DEC Easement,
Private Garages Easement, Trash Areas Easement, LES Easement, and Encroachment
Easement areas or the City’s rights-of-way adjacent thereto.
E.
The Holder agrees to indemnify, defend and hold the City harmless and free from
any and all liability and expense, including reasonable attorney fees (to the extent permitted
by law) incurred by City arising out of the Holders’ Use of the DEC Easement, Private Garages
Easement, Trash Areas Easement, LES Easement, and Encroachment Easement areas or other
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parts of public right-of-ways pursuant to this Agreement; provided that, the Holder’s
indemnification under this paragraph shall not apply to negligent acts or omissions of the City
or its employees and agents.
5. Construction. As part of the Project, the City agrees to design and construct the Parking
Garage and Streetscape in accordance with the terms of the Redevelopment Agreement. As part
of the Project, the Redevelopers agree to design and construct the Redevelopers Improvements in
accordance with the terms of the Redevelopment Agreement.
6. Sidewalk Cafés. The parties anticipate that one or more of the proposed tenant spaces
along the first floor of the East Building abutting the west side of Canopy Street will be used for
commercial purposes and will desire to have sidewalk cafes (1) within the sidewalk portion of
Canopy Street as generally described in the Special Conditions area on Exhibit 3. Any proposed
sidewalk café within the sidewalk portion of Canopy Street will be required to apply and be
approved under Chapter 14.50 (Outdoor Café) of the Lincoln Municipal Code.
7. Rules and Regulations. The City may adopt reasonable rules and regulations which are not
inconsistent with this Agreement regarding the use of the Public Parking Garage, after said rules
and regulations are reviewed and approved by the City Attorney for the City.
8. Public Liability Insurance. During the term of this Agreement, the Redevelopers, at their
expense, will insure the Redevelopers Property and the City, at its expense, will insure the City
Property by maintaining public liability insurance against claims for damages resulting from (i)
bodily injury, including wrongful death, (ii) personal injury liability, and (iii) property damages
occurring on each parties’ respective property. The minimum acceptable limits of coverage to be
provided by such insurance shall be as follows:
A.

Bodily Injury and
Property Damage

$1,000,000 Each Occurrence

B.

Personal Injury Damage

$1,000,000 Each Occurrence

C.

Contractual Liability

$1,000,000 Each Occurrence

D.

Products Liability and
Completed Operations

$1,000,000 Each Occurrence

The public liability insurance required by this section shall name the Redevelopers and City as
additional insured and include the following extensions of coverage:
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A.
The coverage shall be provided under a Commercial General Liability form
or similar thereto.
B.
X.C.U. Coverage - If the contract requires any work procedures involving
blasting, excavating, tunneling, or other underground work, the liability coverage
shall include Standard Blastings or Explosion Coverage, Standard Collapse
Coverage, and Standard Underground Coverage commonly referred to as XCU
Property Damage Liability.
C.
The property damage coverage shall include a Broad Form Property
Damage Endorsement or similar thereto.
D.

Contractual Liability coverage shall be included.

E.

Products Liability and/or Completed Operations coverage shall be included.

F.

Personal Injury Liability coverage shall be included.

9. Property Insurance. During the term of this Agreement, the Redevelopers, at their expense,
will insure the Redevelopers Property and the City, at its expense, will insure the City Property by
maintaining the following property insurance:
A.
During the construction of the respective Redevelopers Improvements, the
Redevelopers will maintain the property insurance required by the Redevelopment Agreement.
B.
During the construction of the Parking Garage, the City will require its construction
manager or contract to carry “builder risk” insurance.
C.
Upon substantial completion of any Redevelopers Improvements, the
Redevelopers, at their expense, shall obtain property insurance on the New Buildings during
the Tax Increment Period as described in the Redevelopment Agreement. After the termination
of the Tax Increment Period, the Redevelopers, at their expense, shall maintain property
insurance on the New Buildings insuring against all risks of direct physical loss commonly
insured against. The total amount of insurance after application of any deductibles shall be not
less than eighty percent (80%) of the actual cash value of the insured property at the time the
insurance is purchased and at each renewal date, exclusive of land and improvements and
betterments installed by a tenant and other items normally excluded from property policies and
excluding.
D.

Upon substantial completion of the Parking Garage, the City, at its expense, shall
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obtain property insurance on the Parking Garage insuring against all risks of direct physical
loss commonly insured against. The total amount of insurance after application of any
deductibles shall be not less than eighty percent (80%) of the actual cash value of the insured
property at the time the insurance is purchased and at each renewal date, exclusive of land and
other items normally excluded from property policies.
10. Certificate of Insurance. Redevelopers and City will provide the other party its Certificates
of Insurance on an annual basis. Such certificate shall specifically state that insurance policies are
to be endorsed to require the insurer to provide the other party thirty (30) days’ notice of
cancellation, non-renewal, or any material reduction of insurance coverage.
11. Removal of the Parking Garage. After construction of the Parking Garage, in the event the
City elects to remove the Parking Garage upon expiration of the Parking Garage’s useful life, then
the Redevelopers shall have the right to (i) be conveyed fee title from the City for One and No/100
Dollars ($1.00) the real estate comprising the Private Garages area, the south Trash area, Lincoln
Electric System Easement area, North Elevator Stair Tower area, South Elevator Stair Tower
(collectively “Towers”) and (ii) rebuild or install, at Redeveloper’s expense, said Towers, a west
wall and foundation to the West Building and North Building and any Utilities and related building
improvements upon said real estate shown on Exhibit 6 as the Private Garages, Trash area, Lincoln
Electric System Easement area and Towers.
12. Amendment to this Agreement. Upon completion of the final design plans for the
Improvements, the City and Redevelopers agree to amend this Agreement or executed operating
agreements or other documents and instruments to reflect the intentions of the Redevelopment
Agreement, this Agreement and to more accurate reflect the final design plans and coordination of
the Shared Improvements.
13. Binding Effect. This Agreement shall be appurtenant to and run with the Property. The
grant of these easements shall be binding upon the heir, executors, administrators, successors and
assigns of Redevelopers and the City.
14. Further Assurances. Each undersigned party will, whenever it shall be reasonably
requested to do so by the other, promptly execute, acknowledge, and deliver, or cause to be
executed, acknowledged, or delivered, any and all such further conveyances, confirmations,
instruments, or further assurances and consents as may be necessary or proper, in order to
effectuate the covenants and agreements herein provided. Each of the undersigned parties shall
cooperate in good faith with the other and shall do any and all other acts and execute, acknowledge
and deliver any and all documents so requested in order to satisfy the conditions set forth herein
and carry out the intent and purposes of this Agreement.
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A.
After final design of the Improvements or after construction of the Improvements,
the parties agree that the Exhibits to this Agreement may need to be clarified, modified or
replaced to reflect the actual design and/or construction of said Improvements.
B.
It is hereby agreed that after final design of the Improvements or after construction
of the Improvements, the parties agree any new or modified rights, licenses and easements as
may be necessary for the reasonable and proper operation of the Improvements shall be granted
by each party to the other or the appropriate governmental jurisdiction, without additional
consideration being required; provided that, such easements, rights, or licenses shall (i) be
required only for the most necessary and practical route reasonably feasible and in conformity
with applicable codes and regulations, (ii) be limited to areas or routes so as not to interfere
with the operation of permitted activities in the areas in or adjacent to such easement or license
areas, (iii) provide for or permit reasonable Use in such a manner as to not interfere with the
use of areas adjacent to such easement and license areas, (iv) be subject to the party of the
subservient tract not being responsible for payment of any costs of any design, construction,
alterations maintenance or renovations related to same, and (v) be to the extent and duration
necessary to assure the benefited tract to be in compliance with applicable codes and laws, and
to provide a reasonable and beneficial use to the benefited tract for the required purposes. Such
easements, licenses and rights to be conveyed in subsequent instruments shall include, without
in any way being intended to be limited to, such items as temporary construction access and
use, and supportive structures. The granting of any easement, right or license which shall cause
an on-going and regular cost to the subservient tract shall be subject to agreement providing
for payment of such costs to be made on behalf of the benefited tract.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day and
year first written above.

[SIGNATURE PAGES FOLLOW]
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Executed by Canopy Park this _____ day of __________________, 2020.
“Canopy Park”
CANOPY PARK, LLC, a Nebraska limited
liability company

By: __________________________________
______________________, Manager
STATE OF NEBRASKA
)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by_______________, Manager, on behalf of Canopy Park, LLC, a Nebraska limited
liability company, on behalf of the limited liability company.

(Seal)

______________________________________
Notary Public
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Executed by WHHC this _____ day of __________________, 2020.
“WHHC”
WEST HAYMARKET HOLDING COMPANY,
LLC, a Nebraska limited liability company
By: __________________________________
______________________, Manager
STATE OF NEBRASKA
)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by_______________, Manager of West Haymarket Holding Company, LLC, a Nebraska
limited liability company, on behalf of the limited liability company.

(Seal)

______________________________________
Notary Public
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Executed by the City this _____ day of __________________, 2020.
“City”
CITY OF LINCOLN, NEBRASKA,
a municipal corporation

Attest: ________________________
City Clerk

By: ________________________________
Leirion Gaylor Baird, Mayor

STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this ____ day of
________________, 2020, by Leirion Gaylor Baird, Mayor of the City of Lincoln, Nebraska, a
municipal corporation, on behalf of the City of Lincoln, Nebraska.
(Seal)

_________________________________
Notary Public
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Executed by WHJPA this _____ day of ____________________, 2020.
“WHJPA”
WEST HAYMARKET JOINT PUBLIC
AGENCY, a political subdivision and corporate
body politic of the State of Nebraska.
Attest:

By: ______________________________________
Leirion Gaylor Baird, Chair of the West
Haymarket Joint Public Agency

City Clerk

STATE OF NEBRASKA
COUNTY OF LANCASTER

)
) ss.
)

The foregoing instrument was acknowledged before me this ______ day of _______________,
2020, by Leirion Gaylor Baird, Chair, of the West Haymarket Joint Public Agency, a political
subdivision and corporate body politic of the State of Nebraska, on behalf of the West Haymarket
Joint Public Agency.
_____________________________
Notary Public
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EXHIBIT K-2

CUSTOMER ENERGY SERVICE AGREEMENT
Between
West Haymarket Joint Public Agency
And
Canopy Park LLC

Energy Services to the Canopy Park Project
Lincoln, Nebraska

January 15, 2020
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CUSTOMER ENERGY SERVICE AGREEMENT
This Customer Energy Service Agreement (“Agreement”) is entered into as of this _____ day of
January, 2020, by and between West Haymarket Joint Public Agency, and its successors and
assigns (“JPA”) and Canopy Park LLC, a Nebraska limited liability company, and its successors
and assigns (“Customer”).
WITNESSETH:
WHEREAS, the Customer desires Energy Services (herein defined) be delivered to its
approximately 206,422 square feet of office space and retail improvements, located at 115 Canopy
Street, Lincoln, Nebraska and legally described as Lot 2, West Haymarket 5th Addition, Lincoln,
Lancaster County, Nebraska (“Premises”); and
WHEREAS, JPA and Canopy Park Condominum Association previously approved and signed a
similar Customer Energy Service Agreement on or about July 25, 2019 that included West
Haymarket Development Corporation as a co-developer with Canopy Park Condominium
Association for the Premises; and
WHEREAS, West Haymarket Development Corporation is no longer participating in this project
and the Customer herein shall be the sole developer of the Premises; and
WHEREAS, JPA and Customer wish to replace the Customer Energy Service Agreement
approved on or about July 25, 2019 and found at WH01084 with this Customer Energy Service
Agreement.

WHEREAS, JPA and District Energy Corporation shall provide one meter for service to the
Premises; and
WHEREAS, District Energy Corporation, a nonprofit Nebraska corporation organized by The City
of Lincoln, Nebraska and the County of Lancaster, Nebraska pursuant to (a) the Nebraska
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Interlocal Cooperation Act and (b) the Nebraska Nonprofit Corporation Act, and its successors
and assigns (“DEC”) will provide Energy Services for sale to such buildings and projects as may
be authorized from time to time; and
WHEREAS, the JPA and the DEC have entered into an Energy Services Agreement, dated October
1, 2011 wherein the JPA and DEC agreed for the DEC to construct a district energy plant on Lot
2, Block 6, West Haymarket Addition, Lincoln, Lancaster County, Nebraska (“Plant Site”) and
distribution system equipment within public right-of-ways or easements and provide Energy
Services (as defined in the Energy Services Agreement) to the Arena and certain other private
buildings and facilities in the West Haymarket Redevelopment Area, including the Premises; and
WHEREAS, the DEC will charge the JPA the following monthly charges (defined in Art. I)
pursuant to the Energy Services Agreement:
Demand Charge - Facilities Financing
Demand Charge - Other
Commodity Charge; and
WHEREAS, under the Energy Services Agreement, the JPA is and will remain the DEC's sole
customer and it is the JPA’s responsibility to split off the proportional cost of the DEC bill to the
Arena and the Points of Delivery to other buildings and facilities receiving heating and cooling
from the Energy Services provided by the DEC to the JPA; and
WHEREAS, the Energy Services provided to the JPA will be developed as needed with the
allocation of charges for providing Energy Services to the JPA based upon service capacity of
1,364,406 sq. ft. (460,000 sq. ft. public and 904,406 sq. ft. private, including the Premises). Energy
Services, (the Demand Charge - Facilities Financing, Demand Charge - Other, and the Commodity
Charge) will be allocated to end users on a square foot basis, except that for the Demand Charge Facilities Financing, the end user percentage of total cost will be split 51% public and 49% private
as negotiated between the parties and reflected in the formula in Rate Class 1 below; and
WHEREAS, the JPA has developed Rate Class 1 (set forth in Exhibit A) as a pass-through rate
that enables JPA to recover its actual capital costs as well as its actual operating costs, without
including any JPA or DEC profits; and
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WHEREAS, the JPA does not intend to subsidize other rate classes, customers, or JPA facilities
that do not benefit the Premises, with the charges paid by the Customer; and
WHEREAS, the JPA and DEC have entered into an Addendum to the Energy Service Agreement
(“Addendum”) dated January 24, 2013 wherein DEC agrees to provide Energy Services to the
Points of Delivery identified in Exhibit C, including the Premises, to read the Meter at each Point
of Delivery and record such readings on a consistent monthly basis, calculate the amount to be
billed to each Point of Delivery and mail monthly statements for JPA Customer Energy Services
in the amounts calculated pursuant to Section 4.01 of this Agreement for each Point of Delivery to
the address provided by the JPA; and
WHEREAS, in order for JPA to furnish such Customer Energy Services to the Customer, it is
necessary, desirable and advisable that the Customer and JPA enter into this Agreement for such
service.
NOW THEREFORE, the parties hereby agree as follows:
ARTICLE 1
DEFINITIONS
Unless the context otherwise requires, the terms defined in this Article I shall, for all purposes of
this Agreement, have the meanings herein specified, to be equally applicable to both the singular
and plural forms of any of the terms herein defined.
1.01

DEC
means District Energy Corporation acting through its duly appointed board members and
agents acting within the scope of their duties and responsibilities, and its successors and
assigns.
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1.02

Energy Services
means the delivery of thermal energy by DEC to the JPA, through the generation,
transmission, and distribution system and facilities operated by DEC (thermal energy
system), for the purpose of heating and cooling public and private buildings and facilities
in the West Haymarket Redevelopment Area.

1.03

Customer Energy Services
means the delivery of thermal energy by JPA to the Customer through the thermal energy
system for the purpose of heating and cooling the Premises.

1.04

Service Piping
means the piping connecting the DEC distribution facilities to Customer's service pipe
flange.

1.05

Point of Delivery
means the point where the JPA supplies thermal energy to the Premises and which, unless
otherwise agreed between the JPA and Customer, shall be the point where DEC Piping is
joined to the Customer’s Service Piping and DEC thermal metering is installed.

1.06

Meter
means the device or devices including all auxiliary equipment necessary to measure and
register a thermal quantity (energy or demand) that is supplied by JPA to the Point of
Delivery.

1.07

Facilities
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means the property and thermal energy system equipment used by DEC to provide Energy
Services to the JPA and the Customer.
1.08

Parallel Production
means all forms of thermal energy which could be operated by JPA or the Customer in
parallel with the Facilities or Customer Energy Services. Such equipment may include,
but is not limited to, heat-pumps, chillers or boilers, or geothermal loop field systems or
facilities.

1.09

JPA Demand Charge - Facilities Financing
means the monthly charge the DEC will charge the JPA for DEC’s Total Annual Cost of
Debt Service on the Total Indebtedness.

1.10

JPA Demand Charge - Other
means the monthly charge DEC will charge the JPA to provide Energy Services to the JPA.
Demand Charge - Other includes the monthly electrical demand charge that LES charges
the DEC to provide power at peak demand points, and also includes a charge for operation
and maintenance which is comprised of (1) the cost of operating and maintaining the
Facilities (O&M), (2) administrative and general cost of managing the Facilities (A&G),
and (3) the cost of debt service coverage to generate funds for future capital needs.

1.11

JPA Commodity Charge
means the monthly charge DEC will charge the JPA for energy used to produce and deliver
thermal energy to the JPA.
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1.12

JPA Total Charge
means the sum total of the JPA Demand Charge - Facilities Financing, the JPA Demand
Charge - Other, and the JPA Commodity Charge.

1.13

Total Indebtedness
means the total cost of construction of the Facilities as incurred by DEC and payable by
JPA.

1.14

Total Annual Cost of Debt Service
means principle, interest, fees, and costs of financing Total Indebtedness incurred by DEC
and payable by JPA on an annual basis.

1.15

Private Sector Area
means the total square footage of buildings and structures owned by entities other than JPA
that is receiving heating and cooling from JPA.

1.16

Public Sector Area
means the total square footage of buildings and structures owned by JPA that is receiving
heating and cooling from JPA.

1.17

Private Sector Share
means the JPA determined portion of the Total Area allocated to the Private Sector Area
for purposes of calculating JPA Demand Charge-Facilities Financing .
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1.18

Customer Area Ratio
means the square footage of the Premises divided by the Private Sector Area.

1.19

Total Area
means the sum of the Private Sector Area and the Public Sector Area.
ARTICLE 2
REPLACEMENT AGREEMENT AND TERM

2.01

This Agreement shall remain in effect and binding upon the Customer and JPA and their
assigns for thirty-five (35) years from the Effective Date (defined below); provided that,
the Customer shall have the exclusive option to extend this Agreement for three (3)
additional five (5) year terms. The Customer shall provide written notice of exercising an
option not less than one year prior to expiration of the Agreement or an option term.

2.02

This Agreement shall become effective on the date of substantial completion of the any
one or more floors or parts of the Premises (“Effective Date”) unless, prior to the Effective
Date, another Effective Date is agreed to by both the JPA and the Customer.

2.03

In the event the building improvements located on the Premises are destroyed and not
rebuilt, then the Customer may terminate this Agreement by providing sixty (60) days
written notice of termination of this Agreement, whereupon this Agreement shall terminate.

2.04

The parties hereto agree and acknowledge that the Customer Service Agreement approved
on or about July 25, 2019 and found at WH01084 of the JPA records, as held by the City
of Lincoln, is hereby replaced by this Agreement. The parties further agree that the owners
and management of Canopy Park Condomimium Association are the same as the Customer
herein and that no substantive actions were taken under the Agreement approved on or
about July 25, 2019.
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ARTICLE 3
SERVICE
3.01

JPA will provide Customer Energy Services to Customer and Customer will accept and
use Customer Energy Services for all of Customer’s heating and cooling purposes at the
Premises throughout the Term specified in Article 2, subject to Section 3.02 and Section
11.02.

3.02

The parties acknowledge that the Customer and/or its tenant(s) or lender, may require or
elect to have Parallel Production system(s) for redundant, back-up or supplementary
heating and/or cooling system(s) and/or alternative energy source(s) to heat and/or cool the
Premises and/or a tenant’s space and shall be operated pursuant to Section 11.02.

3.03

JPA reserves the right to interrupt the supply of Customer Energy Services to enable DEC
to make any necessary repairs or connections to its Facilities. JPA will attempt to give
Customer 24 hours advance notice of such interruption.

3.04

JPA will use commercially reasonable efforts at all times to provide Customer with a
regular and uninterrupted supply of Customer Energy Services throughout the year on a
twenty-four-hour-a-day basis except as interruptions may be required by DEC to make any
necessary repairs or connections to its Facilities, but JPA does not warrant or guarantee
uninterrupted service, and JPA shall not be liable for any special, indirect or consequential
damages relating to or arising from an interruption in service. In the event of any
interruption of service, both parties shall be prompt and diligent in attempting to remove
and overcome the cause of the interruption, and nothing contained herein shall be construed
as permitting JPA to refuse to deliver, or Customer to refuse to accept, Customer Energy
Services after the cause of interruption has been removed.

3.05

The Customer agrees and acknowledges that DEC currently owns all of the Facilities and
is responsible for the operation, repairs, and maintenance of such Facilities on behalf of
JPA. The parties further agree and acknowledge that the DEC is the agent of the JPA with
regard to delivery of the Customer Energy Services. The Customer shall contact the JPA
or a designated agent regarding all issues of billing and customer service. For purposes of
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this Agreement, the Customer consents to allowing JPA, DEC, or any of their employees,
agents or contractors on or in the Premises, to the extent necessary, and at all times that are
reasonable in order to repair or maintain the Facilities.
ARTICLE 4
TOTAL CHARGE RATES AND CHARGES
4.01

Upon the Effective Date, the Customer shall pay on a monthly basis the formula rate
charges calculated by JPA for all customers in Rate Class 1 based upon the Rate Class 1
formula rate charge attached hereto and marked as Exhibit A. Under no circumstances
shall JPA derive a profit from the Customer. JPA reserves the right to include
administrative costs and overhead expenses necessary for performing this Agreement as
part of the JPA Demand Charge - Other. The formula rate charges for Rate Class 1 shall
be included in the books and records of the JPA.
a. The Customer agrees that Exhibit A is an illustration of the formula rate charges for
Rate Class 1 and is provided for informational purposes only. The Customer further
agrees that the amount of each of the JPA Charges in Exhibit A is not a representation
or warranty by the JPA as to the actual amount of the JPA Charges to be billed to
Customer and Customer understands and acknowledges that the cost for the JPA
Charges in Exhibit A are only estimated budget forecasts which are not guaranteed and
which are subject to change.
b. Any new or expanded Private Sector Area greater than 904,406 square feet will result
in a recalculation under the formula for Rate Class 1.
c. Rates and charges paid by the Customer to JPA shall not be used to subsidize any other
rate class, customer, or JPA facility that does not benefit the Premises.

4.02

The JPA shall have the right to amend, modify, or change the rate schedule for Rate Class
1, subject to this Section, following forty-five (45) days’ notice to the Customer and an
opportunity for the Customer to contest the amendment, modification, or change at a
hearing of the JPA Board of Representatives. A request for a hearing must be made within
thirty (30) days of the notice of amendment, modification, or change of the rate schedule.
Any amendment, modifications or changes by JPA to the rate schedule will not
discriminate against the Customer and will be based on necessary adjustments to any or all
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elements of the JPA Total Charge and will be based upon the actual pass-through costs
without including any JPA or DEC profits.
4.03

Energy Services provided by JPA to any building or other structure belonging to a third
party that begins after execution of this Agreement by both parties shall not result in an
increase in any costs to the Customer and the Customer’s monthly charges under this
Agreement.

4.04

JPA shall not charge the Customer nor shall the Customer pay for any Demand ChargeFacilities Financing as defined in Rate Class 1 (Exhibit A) for any month in which the
Customer did not use or consume any Customer Energy Services from JPA.
ARTICLE 5
DELIVERY POINT

5.01

JPA rates are based upon the supply of Energy Services to the entire Premises through a
single delivery and metering point. If JPA agrees to supply Energy Service to more than
one Point of Delivery at the Premises, each Point of Delivery will be considered a separate
service, provided however, meter readings shall be combined for billing purposes.
Equipment which can transfer load between separately metered Energy Services may be
allowed with the consent of the JPA.

5.02

The Parties acknowledge that the Energy Delivery Point described in Exhibit B of the
Addendum to is the same as the Premises. The location of the connection point on the
Premises between DEC’s system and the Customer’s system shall be agreed upon by the
JPA and Customer and must be approved by DEC.
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ARTICLE 6
PAYMENT AND BILLING
6.01

Charges for Customer Energy Services shall be calculated monthly in accordance with
Article 4 above and shall be based on service to the Customer. The Customer shall be the
only party to receive a bill each month for services under this Agreement.

6.02

JPA shall be paid monthly for Customer Energy Services made available to the Customer.
Payment is due and payable at the accounting office of JPA at 555 S. 10th Street, Suite 103,
Lincoln, NE 68508 upon the Customer’s receipt of the monthly billing statement and is
delinquent if not paid to JPA within thirty (30) days from the date rendered. Billing
statements for the Premises Point of Delivery shall be sent to Canopy Park LLC, P.O. Box
81906, Lincoln, NE 68501, unless the Customer provides a different party or address. Any
overdue balance is subject to a late charge of one percent per month.

6.03

Termination of Customer Energy Services may occur for nonpayment of an undisputed bill
over sixty (60) days in arrears. JPA will provide written notice of delinquency status and
termination thirty (30) days prior to termination of Customer Energy Services.

6.04

JPA may disconnect the Customer Energy Service to the Premises for the following causes:
a. Without notice in the event of a condition determined by JPA or DEC to be hazardous
or unsafe to the general public or any part of the thermal energy system.
b. Without notice in the event of JPA determining that Customer equipment is being used
in such a manner as to adversely affect the Facilities or Energy Services to the JPA.
c. Without notice in the event of any unapproved Parallel Production installations by the
Customer.
d. Without notice in the event of a violation of the provisions of Article 12 of this
Agreement.
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e. Upon 30 days’ written notice in the event of any other violation or noncompliance with
this Agreement.
f. Upon 30 days’ notice for failure of the Customer to provide and maintain to DEC
unobstructed access to the Facilities by JPA.
6.05

JPA may terminate the Customer Energy Service to the Premises for the causes in Section
6.04 after providing the Customer written notice and such failure continues for more than
thirty (30) days after written notice thereof from JPA unless such failure cannot reasonably
be cured within such thirty (30) day period and Tenant shall within such period commence
and diligently pursue the curing of such failure.

6.06

In the event this Agreement is terminated under any provision of Article 6 herein, the JPA
reserves the right to seek damages from Customer to compensate JPA for all actual losses,
costs, expenses and damages, but not indirect, special, incidental or consequential
damages, suffered by JPA as a result of Customer’s breach of this Agreement.

6.07

Upon termination of this Agreement under this Article 6, JPA and DEC shall have the right
to enter the Premises and remove all of DEC’s equipment including, without limitation, all
meters installed therein.

6.08

If the Premises is reconnected after disconnection, JPA may include a reconnection charge
covering the cost of restoring Customer Energy Services including labor, material and
equipment billed to the JPA by the DEC.

6.09

If the Customer questions the accuracy of the calculations of any monthly statement for
Customer Energy Services, it shall be deemed to be a disputed bill. The Customer must
present the disputed points in writing within thirty (30) days to avoid termination for
nonpayment pursuant to Section 6.02. JPA will provide in writing a response to the
disputed points within twenty (20) days of the receipt of Customer’s dispute. The
Customer has the right to contest the remaining disputed points at a hearing of the JPA
Board of Representatives. A request for a hearing must be made within ten (10) days of
receipt of JPA’s written response.
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6.10

DEC’s standard rules and regulations for providing Energy Services to the JPA as in effect
during the Term of this Agreement and as may be amended shall be applicable to the
provision of Customer Energy Services under this Agreement and are incorporated herein
by this reference. JPA, will provide the Customer a copy of the DEC’s standard rules and
regulations, including any amendments thereto. If there is a dispute regarding the DEC’s
standard rules and regulations, the Customer must present the disputed points in writing
within thirty (30) days. JPA will provide in writing a response to the disputed points within
twenty (20) days of the receipt of Customer’s dispute. The Customer has the right to
contest the remaining disputed points at a hearing of the JPA Board of Representatives. A
request for a hearing must be made within ten (10) days of receipt of JPA’s written
response.

6.11

The Customer shall be responsible for payment of all applicable taxes due as a result of the
service provided under this Agreement. The JPA shall include such taxes in the billing
statement.
ARTICLE 7
SERVICE INSTALLATION

7.01

Prior to connection of the Premises to the Facilities, the Customer’s piping and other
equipment and controls must conform to DEC requirements or such other requirements of
applicable governmental authorities or local utilities. It is the Customer’s responsibility to
obtain from applicable governmental authorities or local utilities, all information needed
for the Customer’s design of the Customer’s heating and cooling equipment including but
not limited to all required mechanical and control equipment, and the maximum pressure,
flow and temperature available at the Point of Delivery.

7.02

The location of the Service Piping and Meters shall be determined by JPA in coordination
with the Customer. Any piping installed without first determining the Point of Delivery
shall be brought into conformance by the Customer upon notification by JPA. It is the
Customer’s responsibility to provide and maintain unobstructed access to the Meters for
JPA. JPA, at its expense, (i) will cause the DEC to extend the Facilities under a Access
Easement area abutting the Premises’ Point of Delivery on the north, including causing
DEC to make the service tap connection, to the Building and (ii) will cause DEC to design
and install all other DEC equipment and controls needed in order for the DEC to deliver
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Energy Services to the Point of Delivery on or before a date to be agreed upon by DEC and
the Customer and in accordance with DEC requirements. The Point of Delivery, including
service tap location and location of the meter shall be in a reasonable location as determined
by DEC in coordination with the Customer.
7.03

JPA has obtained and will continue to have the necessary fee title or easements for the
Facilities to provide Customer Energy Services to the Premises during the Term of this
Agreement.

7.04

JPA will authorize the connection of Service Piping as soon as practical after final
inspection by the appropriate authority(s) and DEC.

7.05

The Customer shall notify JPA and DEC of any expected changes in Customer Energy
Services which requires delivery of thermal energy for heating or cooling purposes at a
level which exceeds 120% of the Customer’s prior maximum level of thermal energy
delivered for heating or cooling purposes. Such notice shall be given at least twelve (12)
months prior to the expected change.

7.06

The Customer shall provide any devices necessary to protect the Customer’s equipment
from loss or damage due to disturbances in Customer Energy Services. It is expressly
understood that the JPA has no liability for any such loss or damage and Customer shall
bear the risk of all such loss or damage.

7.07

The Customer shall provide unrestricted access to a location on the JPA side of the Point
of Delivery for the installation, maintenance and operation of DEC operated cutoff valves
and thermal energy metering equipment.
ARTICLE 8
METERING

8.01

The JPA shall cause DEC to furnish all Meters required to measure the Customer Energy
Services supplied, and to keep such Meters accurate within the limits specified in 8.02.
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8.02

Either party to this Agreement may, at its own cost and expense, at any reasonable time,
request that any Meter used for billing purposes installed pursuant to the Agreement be
tested by DEC. If a Meter is found to violate tolerances set by equipment manufacturer’s
specifications or to be otherwise defective, the JPA shall cause the Meter to be repaired or
replaced by DEC and at no cost to the Customer. Customer shall be afforded an
opportunity to have its representative present during all testing which has been requested
by the Customer.

8.03

If any test of the Meters discloses inaccuracy in excess of the equipment manufacturer’s
specifications, the Customer’s billing statement shall be adjusted for:
a. If the period can be determined, the actual period during which inaccurate
measurements were made;
b. If the period cannot be determined, the adjustments shall be made for the previous
month or from the date of the latest test (if within the previous month) and for the
elapsed period in the month during with the test was made. Overpayment shall be
refunded to the Customer.

8.04

Should any Meter at any time fail to register or should the registration thereof be so erratic
as to be meaningless, the amounts of Customer Energy Services provided shall be
determined from the best data available.
ARTICLE 9
CONSTRUCTION AND GRADE CHANGES

9.01

The Customer shall be liable to JPA for (i) all costs incurred in the relocation and repair of
Facilities necessitated by construction work or grade changes on the Premises or (ii) the
Customer Area Ratio as defined in herein required by other changes to the Energy Services
or circumstances beyond the control of JPA and/or DEC.
ARTICLE 10
SYSTEM DISTURBANCES
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10.01 Customer will install corrective equipment, to be approved by DEC and meeting the
specifications of local utilities, if DEC has reasonably determined the operation of the
Customer’s equipment would result in a violation of DEC’s standard rules and regulations
for providing Energy Services to the JPA.
10.02 The Customer will protect DEC’s distribution systems from accidental or intermittent
contamination from the Premises. No mixing of DEC and Customer potable water shall
occur. DEC will not supply either hot or cold water for consumption by Customer.
10.03 The Customer shall be responsible for the isolation of Customer’s potable water system
from possible contamination contained from DEC’s distribution system equipment.
ARTICLE 11
CUSTOMER PARALLEL OPERATION
11.01 The Customer shall only be allowed to interconnect thermal production equipment with
the Facilities upon meeting written DEC’s Parallel Production requirements which shall be
part of DEC’s standard rules and regulations for providing Energy Services to the JPA.
11.02 A Parallel Production system(s) may be installed and operated by the Customer or tenant
of the Customer in circumstances when: (a) the JPA cannot or is not supplying sufficient
amounts of Customer Energy Services for any reason other than those set forth in Sections
6.03 and 6.04; (b) the Customer has heating and cooling needs in excess of the capacity of
the Customer Energy Services; (c) when the Customer or a tenant of the Customer is
experimenting or operating a different heating and cooling technology than the steam and
chilled water supplied by the Customer Energy Services supplied by the JPA; or (d) certain
uses or situations on or in the Premises that require a substantially different cooling or
heating requirement(s) than can be provided by JPA through the Customer Energy
Services.
In the event that JPA cannot or is not supplying heating and cooling for any reason other
than set forth in Sections 6.03 and 6.04, or is not due to (b) or (c) above, then the Customer
may immediately begin operating a Parallel Production system(s). When Customer Energy
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Services are restored by JPA under (a) above, then the Customer shall cease operation of
the Parallel Production system(s) unless (b), (c) or (d) above applies.
In the event the Customer anticipates that the Premises will need additional heating or
cooling that may exceed the capacity of the Customer Energy Services under (b) above,
then the Customer shall consult with JPA and DEC before operating any Parallel
Production system(s). If the JPA and DEC can reasonably supply the needed heating and
cooling, within the time reasonably needed by the Customer, then the Customer shall
accept such Customer Energy Services from JPA as long as the Rate Class 1 formula is not
increased. If the JPA and DEC cannot supply all necessary heating and cooling for the
Premises, then the Customer shall accept and pay for the maximum amount of heating and
cooling that can be supplied by the JPA and DEC and the Customer shall be permitted to
supplement the heating and cooling with its Parallel Production System(s).
In the event the Customer or a tenant of the Customer seeks to experiment or operate a
new heating and cooling technology on the Premises under (c) above, then the Customer
or Customer and tenant shall consult with JPA and DEC before beginning any experiment
or operation of the new technology that affects the heating and cooling system of the
Premises. For purposes of experimentation or operation, the Customer may request a
reduction in the amount of heating and cooling needed for the Premises during such
experiment or operation. The Customer shall also be responsible for insuring that any such
new heating and cooling technology complies with all applicable state and local statutes,
codes, and rules for development or operation of heating and cooling equipment and
facilities. If (c) above applies, then JPA may resume supply of Customer Energy Services
on a date and time that the JPA and Customer or the tenant of the Customer may agree
upon. The Customer agrees to indemnify and hold the JPA and DEC harmless from any
direct damages to the operation, maintenance, repair to the Customer Energy Service,
resulting from the negligent design, construction, installation, operation, maintenance,
repair, or removal of any heating and cooling system owned or operated by the Customer
or a tenant of the Customer.
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ARTICLE 12
ASSIGNMENT AND SUCCESSORS
12.01 The Premises and Plant Site shall hereafter be held, transferred, sold, leased, conveyed and
occupied, subject to this Agreement and shall inure to the benefit of, shall run with the
land, an shall be binding upon the Premises and Plant Site (hereinafter referred to
individually as a “Parcel” and collectively as the “Parcels”) and each of which shall apply
to and bind the heirs, assignees and successors in interest of each and every owner of a
Parcel or Parcels. The provisions of this Agreement shall be binding upon parties and their
successors and assigns; provided, however, that the obligations of parties pursuant to this
Agreement shall be binding upon such party and its successors and assigns only during
their respective periods of ownership.
12.02 Subject to Section 12.01, this Agreement shall not otherwise be assigned in whole or in
part by either party without the prior written approval of the other party. This Agreement
shall be binding upon the successors and permitted assigns of each party.
ARTICLE 13
INDEMNIFICATION
13.01 The Customer shall, to the extent and as permitted by law, indemnify and hold JPA and
DEC and their directors, employees, contractors, and agents harmless from any damage,
liability or cost to the extent caused by the negligent or intentional acts, errors, or omissions
of the Customer or caused by the breach of any of the representations, warranties or
covenants of the Customer herein arising out of or in connection with the delivery of
Customer Energy Services under this Agreement. Under no circumstances shall the
Customer and its manager, members, directors, officers, employees, contractors, or agents,
be liable to the JPA and DEC for any indirect, special, incidental or consequential damages,
including but not limited to, loss of revenue, loss of full or partial use of facility, cost of
capital or other similar damages.
13.02 The JPA shall, to the extent and as permitted by law, indemnify and hold the Customer and
its manager, members, directors, employees, contractors, and agents harmless from any
damage, liability or cost to the extent caused by the negligent or intentional acts, errors, or
omissions of JPA or caused by the breach of any of the representations, warranties or
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covenants of the JPA herein arising out of or in connection with the delivery of Customer
Energy Services under this Agreement. Under no circumstances shall JPA and its directors,
officers, employees, contractors, or agents, be liable to the Customer for any indirect,
special, incidental or consequential damages, including but not limited to, loss of revenue,
loss of full or partial use of facility, cost of capital or other similar damages.. Nothing
herein shall be construed to constitute a waiver of sovereign immunity to the extent
applicable.
ARTICLE 14
NOTICES
14.01 Except as otherwise provided herein, any notices or communications permitted or required
herein shall be deemed given where sent in writing by first class mail with sufficient
postage affixed thereto to the following addresses of the parties. Notice shall be deemed
to be given 3 days following the date such notice is delivered to the United States Postal
System or upon the date of actual delivery to the Party if another delivery system is used.
a. If to the JPA:

555 S. 10th Street, Suite 300
Lincoln, NE 68508

b. If to Customer: :

________________
Attn: ___________
________________
________________
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With a copy to:

________________
Attn:____________
________________
________________

ARTICLE 15
ENTIRETY
15.01 This Agreement is intended by the parties as the final expression of their agreement and is
intended also as a complete and exclusive statement of the terms of their agreement.
Notwithstanding any indication to the contrary in this Agreement, Customer acknowledges
that DEC is not a party to this Agreement and that Customer’s sole rights and remedies
with respect to the matters contained and described in this Agreement are against the JPA
and not DEC. All prior written or oral understanding, offers or other communications of
every kind pertaining to the sale of Customer Energy Services to the Customer by JPA are
hereby superseded and replaced.

ARTICLE 16
FORCE MAJEURE
16.01 If JPA shall be wholly or partially prevented from performing any of its obligations under
this Agreement by reason of or through strikes, lightning, rain, wind, riots, fire, flood,
invasion, insurrection, civil commotion, accident, equipment failures, the order of any
court, judge or civil authority, war, any act of God, the public enemy, or any other similar
cause reasonably beyond its exclusive control and not attributable to its neglect, then in
any such event, JPA shall be excused from whatever performance is prevented by such
event to the extent so prevented, and JPA shall not be liable for any damage or loss resulting
there from.
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ARTICLE 17
ADDITIONAL PROVISIONS
17.01 Pursuant to Section 3.01 of the Energy Service Agreement, JPA warrants and represents
the following:
a. the DEC and JPA have determined that there will be, during the term of this Agreement,
availability of Energy Services and Facilities to provide Customer Energy Services to
the Premises.
b. DEC has advised JPA of the available capacity, pressure and temperature for Energy
Services and JPA will cause DEC to provide the available capacity, pressure and
temperature for Customer Energy Services to the Customer or Customer’s design team.
17.02 It is intended by the parties that this Agreement and the incorporated, attached and
referenced documents shall be an integrated contract, but that invalidation of any of its
provisions by judgment or court order shall in no way affect any other provisions which
shall remain in full force and effect unless such court action shall materially change the
intent of this Agreement. Any uncertainty or ambiguity existing herein shall not be
interpreted against a party because such party prepared any portion of this Agreement, but
shall be interpreted according to the application of rules of interpretation of contracts
generally.

17.03 A Memorandum of this Agreement shall be recorded with the Register of Deeds of
Lancaster County, Nebraska, against the Premises and Plant Site, at the Redeveloper’s
expense.

17.04 This Agreement may be executed in one or more counterparts which, when assembled,
shall constitute an executed original hereof.
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IN WITNESS WHEREOF, this Agreement has been executed as of the date first above written.

WEST HAYMARKET JOINT PUBLIC
AGENCY, a political subdivision and body
ATTEST:

corporate politic of the State of Nebraska

__________________________

By: _____________________________

Secretary

STATE OF NEBRASKA

Chair

)
) ss.

COUNTY OF LANCASTER )

The foregoing instrument was acknowledged before me this ____ day of January, 2020 by
_________________, Chair of the Board of Representatives of the West Haymarket Joint Public
Agency, on behalf of the Joint Public Agency.
_________________________________
Notary Public
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CANOPY PARK LLC, a Nebraska limited
liability company

By: __________________________________
Name:
Title:
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of January, 2020,
by_____________________________________________, on behalf of the limited liability company.
_________________________________
Notary Public
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EXHIBIT A
RATE CLASS 1 RATE SCHEDULE

APPLICABLE: The Customer will be placed on this rate upon the Effective Date of the Customer
Service Agreement.
CUSTOMER ENERGY SERVICE: Customer Energy Service shall be as defined in Article 1 of
the Customer Service Agreement.
BILL: Demand Charges (Facilities Financing and Other) + Commodity Charge for Hot Water +
Commodity Charge for Chilled Water + All applicable taxes (if any); based on the rate in effect.
BILLING PERIOD: Under normal conditions, BILLING PERIODS typically range from 27 to
35 days. BILLS are rendered on the basis of the scheduled meter reading dates or a date agreeable
with the JPA for final readings. There will be twelve billing periods per year.
RATE: (Elements)
Demand Charge – Facilities Financing

$10,848.27 per Billing Period

Demand Charge – Other

$14,260.32 per Billing Period

Commodity Charge
for Chilled Water

$3.75 per MMBTU for cooling
thermal energy per Billing Period

Commodity Charge

for Hot Water

$7.00 per MMBTU for heating
thermal energy per billing period

Customer’s Monthly Demand Charge – Facilities Financing for each billing shall be:

(Customer Area Ratio) x (Private Sector Share) x (Total Annual Cost of Debt Service) ÷ 12 = monthly payment.

Example (assumes the Premises is 206,422 SF, the Private Sector Area is 904,406 SF, the
Public Sector Area is 460,000 SF, and TACDS is $1,164,000):

(Customer Area Ratio x Private Sector Share x TACDS) ÷ 12 = Monthly Payment

(.2282631 x .49 x 1,164,000) ÷ 12 = $10,848.27/month

Calculation of Customer’s Monthly Demand Charge – Other:
The Customer’s Monthly Demand Charge-Other for each billing shall be the result of the
monthly JPA Demand Charge – Other from DEC for the same billing period divided by
the Total Area available to receive Energy Services times the total sq. ft. of the Premises.
Customer’s Monthly Commodity Charge:
The Customer’s Monthly Commodity Charge shall be the Customer’s actual share of the
JPA Monthly Commodity Charge based upon the meter reading at the Point of Delivery
for the Premises.
Upon request of Customer, JPA will, if practical, provide recorded energy consumption readings
for the purpose of allocating Demand and Commodity Charges.

MINIMUM BILL: (Demand Charge – Facilities Financing) + (Demand Charge – Other) +
applicable taxes. The minimum bill shall be subject to the limitations in Article 4.

SAMPLE BILLING STATEMENT

APPLICABLE: The Customer will be placed on this rate upon the Effective Date of the Customer
Energy Service Agreement.
CUSTOMER ENERGY SERVICE: Customer Energy Service shall be as defined in Article 1 of
the Customer Service Agreement.
BILL: Demand Charges (Facilities Financing and Other) + Commodity Charge for Hot Water +
Commodity Charge for Chilled Water + applicable taxes; based on the rate in effect.
BILLING PERIOD: Under normal conditions, BILLING PERIODS will range from 27 to 35
days. BILLS are rendered on the basis of the scheduled meter reading dates or a date agreeable
with the JPA for final readings. There are twelve billing periods per year.
RATE: (Elements)
Demand Charge – Facilities Financing:

$10,848.27 per Billing Period

Demand Charge – Other:

$14,260.32 per Billing Period

Commodity Charge
for Chilled Water:

$3.75 per MMBTU for cooling
thermal energy per Billing Period

Commodity Charge
for Hot Water:

$7.00 per MMBTU for heating
thermal energy per billing period

APPENDIX TO EXHIBIT A

A.

DEMAND CHARGE – FACILITIES FINANCING

Assumptions:

Square feet

Premises

206,422

Private Sector Area

904,316

Public Sector Area

460,000

Total Area

1,364,316

Customer Area Ratio

206,422 ÷ 904,316 = .2282631

Amount of Total Indebtedness

$ 18,965,000.00

Annual Interest Rate

3.819%

Term – Years

30

Total Annual Cost of Debt Service

$ 1,164,000.00

Private Sector Share
B.

49%

JPA DEMAND CHARGE – OTHER
Electrical Demand Charge (based upon LES Experience)

$ 374,400.00/year

O&M Demand Charge

$ 585,600.00/year
TOTAL

C.

JPA COMMODITY CHARGE (estimated)

$ 960,000.00/year

Estimate Chilled Water Commodity Charge

$

66,670.00/year

Estimate Hot Water Commodity Charge

$

94,943.00/year

TOTAL

$ 161,613.00/year

The above JPA Demand Charge – Facilities Financing is a budget forecast based upon the
estimated cost of the Facilities to be financed by the issuance of bonded indebtedness in the amount
of $19.5 million with an assumed annual interest rate of 4% and 30 year term.
The above JPA Demand Charge – Other and JPA Commodity Charge are estimated charges based
upon budget forecasts for the 2019 operating year (first full year of DEC operation of the Facilities)
using historical costs at other DEC facilities.
NEW OR EXPANDED SQUARE FOOTAGE: Any new or expanded private sector square
footage greater than 904,422 square feet will result in a recalculation under the formula for Rate
Class 1 as described in Section 4.01 b. of the Agreement.

EXHIBIT L
Canopy Park Penal Bond
Bond No. _____________
PENAL BOND
KNOW ALL MEN BY THESE PRESENTS:
That we, CANOPY PARK, LLC, a Nebraska limited liability company, as Principal, and
____________________________________________, a corporation organized under the laws of
the State of _________ and authorized to transact business in the State of Nebraska, as Surety, are
held and firmly bound unto The CITY OF LINCOLN, NEBRASKA, as Obligee, for the use of
all persons entitled thereto, under Neb. Rev. Stat. § 18-2151, in the penal sum of Two Million
Five Hundred Thousand Dollars ($2,500,000.00), lawful money of the United States of America
and to the faithful payment of which, well and truly to be made, we bind ourselves, our heirs,
executors, and administrators or, assigns, firmly by this presents.
THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, That,
WHEREAS, Principal has entered Amendment No. 1 City of Lincoln Redevelopment
Agreement (Canopy Park Project) dated as of the _____ day of ________________, 2020, between
the CITY OF LINCOLN, NEBRASKA, a municipal corporation (hereinafter referred to as
“City”), the WEST HAYMARKET JOINT PUBLIC AGENCY, a political subdivision
(hereinafter referred to as “WHJPA”), CANOPY PARK, LLC, a Nebraska limited liability
company and its successors and assigns (hereinafter collectively referred to as “Canopy Park”),
and WEST HAYMARKET HOLDING COMPANY, LLC , a Nebraska limited liability company
and its successors and assigns (hereinafter collectively referred to as “WHHC”), as evidenced by
a Memorandum of Redevelopment Agreement & Use Restrictions, dated as of the _____ day of
________________, 2020 between the City, WHJPA, Canopy Park and WHHC and recorded as
Instrument No. _______________ in the office of the Register of Deeds for Lancaster County,
Nebraska (collectively “Redevelopment Agreement”) (an original of which is on file in the Office
of the City Clerk of the City of Lincoln, Nebraska). Provided in part for the building and
construction of Private Improvements as defined in said Redevelopment Agreement to be funded
in part by tax increment financing pursuant to the Nebraska Community Development Law, upon
the condition that Principal at all times promptly make payment of all amounts lawfully due to all
persons supplying or furnishing the Principal, its contractor and/or subcontractors with labor or
materials used in the prosecution of said Private Improvements provided for in the Redevelopment
Agreement.
NOW, THEREFORE, if Principal shall at all times promptly make payments of all amounts
lawfully due to all persons supplying or furnishing the Principal, its contractor and/or
subcontractors with labor or materials in the prosecution of the Private Improvements as required
by the execution of this Penal Bond, then this obligation shall become void, otherwise it shall

remain in full force and effect. In the event Principal shall be declared by the Obligee to be in
default under the above obligation, Surety shall promptly indemnify and save harmless the Obligee
to the extent any payment in connection with the carrying out of the prosecution of the Private
Improvements provided for in the Redevelopment Agreement which Obligee may be required to
make under the law, provided that the aggregate liability of Surety of any default(s) hereunder by
the Principal shall in no event exceed the penal sum of this Bond.
All persons who have supplied or furnished the Principal, its Contractors and/or
Subcontractors with labor or materials in the prosecution of the Private Improvements provided
for in the Redevelopment Agreement shall have the direct right of action under this bond subject
to the Obligee’s priority.
Executed by Canopy Park this _____ day of __________________, 2020.
“Principal”
CANOPY PARK, LLC, a Nebraska limited
liability company
By: __________________________________
_____________, Manager
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by_______________, Manager, on behalf of Canopy Park, LLC, a Nebraska limited
liability company, on behalf of the limited liability company.

(Seal)

______________________________________
Notary Public
___________________________________, Surety
By: ___________________________________
Title: ___________________________________

EXHIBIT M
Canopy Park Disbursement Agreement

DISBURSEMENT AGREEMENT
This Disbursement Agreement is entered into between the CITY OF LINCOLN,
NEBRASKA, a municipal corporation (“City”) and CANOPY PARK, LLC, a Nebraska limited
liability company (“Redeveloper”).
City and Redeveloper have entered into Amendment No. 1 City of Lincoln Redevelopment
Agreement (Canopy Park Project) dated as of the _____ day of ________________, 2020, between
the CITY OF LINCOLN, NEBRASKA, a municipal corporation (hereinafter referred to as
“City”), the WEST HAYMARKET JOINT PUBLIC AGENCY, a political subdivision
(hereinafter referred to as “WHJPA”), CANOPY PARK, LLC, a Nebraska limited liability
company and its successors and assigns (hereinafter collectively referred to as “Canopy Park”),
and WEST HAYMARKET HOLDING COMPANY, LLC , a Nebraska limited liability company
and its successors and assigns (hereinafter collectively referred to as “WHHC”), as evidenced by
a Memorandum of Redevelopment Agreement & Use Restrictions, dated as of the _____ day of
________________, 2020 between the City, WHJPA, Canopy Park and WHHC and recorded as
Instrument No. _______________ in the office of the Register of Deeds for Lancaster County,
Nebraska (collectively “Redevelopment Agreement”). The Redevelopment Agreement provides
for City support for the Project through grants to Redeveloper, funded through the issuance of a
TIF Bond. The TIF Bond is to be repaid with tax increment revenue generated by the Ad Valorem
Tax Provision, all in accordance with the terms of the Redevelopment Agreement and the Nebraska
Community Development Law.
The Redevelopment Agreement requires the Redeveloper to construct a certain New
Building as well as Redeveloper Public Improvements and to provide evidence of a penal bond or
surety from the Redeveloper to insure that Redeveloper or its contractor at all times making
payment of all amounts lawfully due to all persons supplying or furnishing Redeveloper,
Redeveloper’s contractor, or his or her subcontractors with labor or material, performed or used in
prosecution of the New Building and Redeveloper Public Improvements. The Redevelopment
Agreement as an alternative authorizes the City and Redeveloper to enter into this Disbursement
Agreement in lieu of Redeveloper providing the Penal Bond or Surety Bond.
In consideration of the foregoing recitals which are made a part of this Agreement and the
mutual covenants of this Agreement, the parties agree as follows:
1. Terms, definitions. Capitalized terms used in this Agreement shall have the same
definitions as contained in the Redevelopment Agreement, unless specifically defined
otherwise.
2. Guarantee of Performance and Payment. Redeveloper guarantees payment of all amounts

lawfully due to each person, as defined in Neb. Rev. Stat. §49-801 that performed labor or
furnished materials, equipment or supplies used in the prosecution of the New Building
and Redeveloper Public Improvements.
3. Construction Loan. Redeveloper shall, prior to commencement of the New Building and
Redeveloper Public Improvements, provide evidence satisfactory to the City Attorney that
the construction financing or title insurance for such work provides for construction draws
only upon demonstration of work completed as being in accordance with the approved
plans pursuant to the Redevelopment Agreement and that all persons having performed
labor or furnished materials, equipment or supplies for such category of improvement have
been paid and given lien waivers in exchange for payment.
4. City Discretion. The parties acknowledge that this Agreement is entered into in lieu of City
requiring a penal bond or surety bond by the Redeveloper on the Project. The City’s
decision as to whether a category of improvement has been completed in accordance with
the approved plans shall be final up to completion of all work required under the
Redevelopment Agreement.
Dated: ________________________, 201__.

CITY OF LINCOLN, NEBRASKA
a municipal corporation
By: ____________________________________
________________, Mayor of Lincoln

REDEVELOPER:
CANOPY PARK, LLC, a Nebraska limited
liability company

By: __________________________________
_____________, Manager

EXHIBIT N
Façade Easement Agreement

Return the Original to:
City Attorney’s Office
Attention: Tim Sieh
555 South 10th Street
Lincoln, NE 68508
FAÇADE EASEMENT AGREEMENT
THIS FAÇADE EASEMENT AGREEMENT (“Agreement”) is made this as of this ____
day of __________, 2020 by and between CANOPY PARK, LLC, a Nebraska limited liability
company and its successors and assigns (hereinafter collectively referred to as “Canopy Park” or
“Redeveloper”) and the CITY OF LINCOLN, NEBRASKA, a municipal corporation in the State
of Nebraska (“City”).
RECITALS
A.

Canopy Park owns certain real estate interest (“Property”) located in Lincoln, Lancaster
County, Nebraska, on the real estate legally described as:
(insert legal description of Parcel One)

BE.

Canopy Park and City entered into Amendment No. 1 City of Lincoln Redevelopment
Agreement (Canopy Park Project) dated as of the _____ day of ________________, 2020,
between the CITY OF LINCOLN, NEBRASKA, a municipal corporation (hereinafter
referred to as “City”), the WEST HAYMARKET JOINT PUBLIC AGENCY, a political
subdivision (hereinafter referred to as “WHJPA”), CANOPY PARK, LLC, a Nebraska
limited liability company and its successors and assigns (hereinafter collectively referred
to as “Canopy Park”), and WEST HAYMARKET HOLDING COMPANY, LLC , a
Nebraska limited liability company and its successors and assigns (hereinafter collectively
referred to as “WHHC”), as evidenced by a Memorandum of Redevelopment Agreement
& Use Restrictions, dated as of the _____ day of ________________, 2020 between the
City, WHJPA, Canopy Park and WHHC and recorded as Instrument No.

_______________ in the office of the Register of Deeds for Lancaster County, Nebraska
(collectively “Redevelopment Agreement”) for the redevelopment and renovation of the
Property.
C.

Pursuant to the Redevelopment Agreement, to ameliorate the blighted and substandard
conditions of the Property and to enhance the aesthetics of the new buildings constructed
on the Property (“New Buildings”), Canopy Park agreed to design and make certain
improvements to the Facades on the Property for the benefit of the public; provided that,
the Association assumes, at its sole cost and expense, responsibility for the maintenance
and repair of the Facade.. Under the Redevelopment Agreement Canopy Park is receiving
tax increment financing from City to make certain public improvements including, but not
limited to the improvements to the Façade.

D.

This Agreement sets forth the parties’ rights and obligations with respect to the Façade.

NOW, THEREFORE, in consideration of the premises and the mutual covenants and
agreements herein set forth, Redevelopers and City do now hereby agree as follows:
1.
Façade. In consideration of the benefits received by Redevelopers under the
Redevelopment Agreement, Redevelopers hereby agrees to subject the façade of the Property to
the restrictions described herein.
2.
Façade Restrictions.
following restrictions:

Redevelopers agrees to observe and comply with the

a.
Redevelopers shall not demolish, remove or raze the Façade during the term
of this Agreement.
b.
Redevelopers shall not undertake, or allow to be undertaken, any material
changes to the Façade, without the express written consent of City. Changes to the Façade
include, but are not limited to:
(i)
Any material change in the Façade, including the alteration, partial
removal, construction, remodeling or physical or structural change or change in
color or surfacing with respect to the appearance or construction of the Façade;
(ii)
Any significant reconstruction, repair, repainting or refinishing of
any Façade feature that alters its state from the existing condition.
c.

This section shall not preclude Redevelopers from implementing any

ordinary or necessary maintenance as set forth in Section 3 below or permitted signage.
3.
Façade Maintenance. Association shall perform all ordinary and/or necessary
maintenance and repairs on the Façade to maintain its appearance and structural soundness and to
prevent any deterioration of the Façade.
4.
Specification of Work. In the event Redevelopers desires to make any material
changes to the Façade, Redevelopers shall give City copies of the plans, designs, elevations,
specifications and documents relating to the change or work, including specification of all
materials, colors and construction techniques to be used in any such work and photographs of the
subject area as it appears at the time of the request.
5.
Casualty Damage. In the event that the New Building or any part thereof shall be
damaged by fire or other casualty, then Redevelopers shall use reasonable effort to reconstruct the
Façade to the condition required under this Agreement. If the New Building is damaged to such
an extent that Redevelopers determines that reconstruction of said New Building is not feasible
and provides City with a statement from an independent engineer to the same effect, then this
Agreement shall be void and of no further force or effect with respect to said New Building.
6.
Inspection. City shall be permitted to have reasonable access to the Property to
inspect the Façade for the purpose of determining conformance with this Agreement.
7.
Term. The term of this Agreement shall be fifteen (15) years from the date of
completion of the improvements to the Façade. Provided, however, this Agreement shall terminate
at any earlier date that the Redevelopment Agreement is terminated and is no longer in effect.
8.
Public Access. Redevelopers acknowledges and agrees that the general public shall
have the regular and substantial opportunity to view the Façade from the streets, sidewalks and
other property near the New Building. Redevelopers shall have no obligation under this
Agreement to allow the general public to view the interior of the New Building.
9.
Indemnification. Redevelopers shall defend, indemnify and hold City harmless
from and against any liability, claims, suits, demands, judgments (including costs, expenses and
attorney’s fees), resulting from actions or claims by third parties or defaults under this Agreement
by Redevelopers arising out of the conveyance of or possession of the Façade Easement.
10.
Binding Effect. This Agreement shall be appurtenant to and run with the Property.
The grant of this easement shall be binding upon the heir, executors, administrators, successors
and assigns of Redevelopers and the City.
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Executed by Canopy Park this _____ day of __________________, 2020.
“Canopy Park”
Canopy Park, LLC, a Nebraska limited liability
company

By: __________________________________
_____________, Manager
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by_______________, Manager, on behalf of Canopy Park, LLC, a Nebraska limited
liability company, on behalf of the limited liability company.

(Seal)

______________________________________
Notary Public

Executed by the City this _____ day of __________________, 2020.
“City”
THE CITY OF LINCOLN, Nebraska,
a municipal corporation

Attest: ________________________
City Clerk

By: ________________________________
Leirion Gaylor Baird, Mayor

STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this ____ day of
________________, 2020, by Leirion Gaylor Baird, Mayor of the City of Lincoln, Nebraska, a
municipal corporation, on behalf of the City of Lincoln, Nebraska.
(Seal)

_________________________________
Notary Public

EXHIBIT O
Transfer of Ownership Restriction Agreement
Note: At Closing, WHJPA will become the owner of Lot 2, West Haymarket 5th Addition, Lincoln,

Lancaster County, Nebraska (“Lot 2”). At Closing, WHJPA will convey Lot 2 to WHHC pursuant
to the terms of the Amendment No. 1 Block 4 Redevelopment Agreement. In turn, WHHC agrees
it will implement the Future Subdivision of Lot 2 into Parcel 1 and Parcel 2 as generally shown on
Exhibit B. Upon the implementation of the Future Subdivision, the City and WHHC will complete
and execute the Transfer of Ownership Restriction Agreement and record said Agreement with the
Lancaster County Register of Deeds Office.

Return to:

City Attorney’s Office
Attention: Tim Sieh
555 South 10th Street
Lincoln, NE 68508
TRANSFER OF OWNERSHIP RESTRICTION AGREEMENT
This Transfer of Ownership Restriction Agreement (“Agreement”) is entered into as of
this _________ day of _____________________, 2020 by and between City of Lincoln, Nebraska,
a municipal corporation (“City”), and West Haymarket Holding Company, LLC, a Nebraska
limited liability company and its successors and assigns (collectively “Owner”). The parties agree
to the following:
1.

Parcel One. Owner is the owner of the property legal described as Lot ____ West
Haymarket 6th Addition, Lincoln, Lancaster County, Nebraska (“Parcel One”),
which is located in the B-4 Lincoln Center Business District.

2.

Parcel Two. Owner is the owner of the property legal described as Lot ____ West
Haymarket 6th Addition, Lincoln, Lancaster County, Nebraska (“Parcel Two”),
which is located in the B-4 Lincoln Center Business District.

3.

Premises. Premises is defined in Lincoln Municipal Code § 27.02.170, as follows:
Premises shall mean a tract of land, consisting of one platted lot or irregular tract,
or more than one platted lot or irregular tract, provided such lots or tracts are under
common ownership and contiguous.

4.

Grant of Building Permit. The City is willing to grant Owner a building permit to
construct a building on Parcel One and Parcel Two; provided that, the Owner agrees
that Parcel One and Parcel Two shall be deemed to constitute a single premises and
that neither Parcel One nor Parcel Two may not be sold, conveyed or otherwise
transferred as a separate premises without the written approval of the City of
Lincoln in accordance with this Agreement.

5.

Restriction on Transfer. Owner agrees to and does hereby convent that Parcel One
and Parcel Two will only be sold, conveyed or otherwise transferred as a single
premises and that Parcel One and Parcel Two will not be sold, conveyed or
otherwise transferred separate from the other parcel without the written approval of
the City of Lincoln.

6.

Successors and Assigns. Owner agrees that the restriction on transfer of Parcel One
and Parcel Two shall run with the land and shall be binding upon Owner and
Owner’s successors and assigns.

7.

Recording. The parties hereto agree that this Agreement shall be recorded in the
Office of the Register of Deeds for Lancaster County, Nebraska against both Parcel
One and Parcel Two.
CITY OF LINCOLN, NEBRASKA
a municipal corporation
By:

STATE OF NEBRASKA
COUNTY OF LANCASTER

Leirion Gaylor Baird, Mayor

)
) ss.
)

The foregoing instrument was acknowledged before me this ____ day of
_______________, 2020, by Leirion Gaylor Baird, Mayor of the City of Lincoln, Nebraska, on
behalf of the City of Lincoln, Nebraska.
(Seal)

____________________________________
Notary Public

“OWNER”
West Haymarket Holding Company, LLC, a
Nebraska limited liability company
By: __________________________________
_____________, Manager
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by _____________________________, Manager of West Haymarket Holding Company,
LLC, a Nebraska limited liability company, on behalf of the limited liability company.

(Seal)

______________________________________
Notary Public

EXHIBIT P
Schedule
BLOCK 4 REDEVELOPMENT PROJECT
Name

Start

Finish

Redevelopment Agreement and Bond
Ordinance Approvals

1-6-20

1-27-20

BNSF Notice to Vacate

1-1-20

1-31-20

Right of Entry

2-1-20

Closing

Real Estate Closing

2-27-20

2-27-20

Parking Garage Design & Procurement

1-28-20

4-28-20

On-going

4-1-20

Parking Garage Construction

5-28-20

2-1-22

Canopy Park Buildings Construction

2-1-20

05-1-22

Canopy Park Buildings Design &
Permitting

EXHIBIT Q
Staging Plan

EXHIBIT R
Survey

EXIHIBIT S
Memorandum of Redevelopment Agreement & Use Restrictions

Return the Original to:
City Attorney’s Office
Attention: Tim Sieh
555 South 10th Street
Lincoln, NE 68508
MEMORANDUM OF REDEVELOPMENT AGREEMENT & USE RESTRICTIONS
This Memorandum of Redevelopment Agreement & Use Restrictions (“Memorandum”)
is made as of this ___ day of ____________, 2020 by and between the CITY OF LINCOLN,
NEBRASKA, a municipal corporation (hereinafter referred to as “City”), the WEST
HAYMARKET JOINT PUBLIC AGENCY, a political subdivision (hereinafter referred to as
“WHJPA”), CANOPY PARK, LLC, a Nebraska limited liability company and its successors and
assigns (hereinafter collectively referred to as “Canopy Park”), and the WEST HAYMARKET
HOLDING COMPANY, LLC, a Nebraska limited liability company and its successors and assigns
(hereinafter collectively referred to as “WHHC”). Canopy Park and WHHC will be referred to
individually and collectively throughout the Redevelopment Agreement as “Redeveloper” and
“Redevelopers”.
1.
Redevelopment Agreement shall mean Amendment No. 1 City of Lincoln
Redevelopment Agreement (Canopy Park Project) dated as of the _____ day of
________________, 2020, between the CITY OF LINCOLN, NEBRASKA, a municipal
corporation (hereinafter referred to as “City”), the WEST HAYMARKET JOINT PUBLIC
AGENCY, a political subdivision (hereinafter referred to as “WHJPA”), CANOPY PARK,
LLC, a Nebraska limited liability company and its successors and assigns (hereinafter
collectively referred to as “Canopy Park”), and WEST HAYMARKET HOLDING
COMPANY, LLC , a Nebraska limited liability company and its successors and assigns
(hereinafter collectively referred to as “WHHC”), as evidenced by a Memorandum of
Redevelopment Agreement & Use Restrictions, dated as of the _____ day of

________________, 2020 between the City, WHJPA, Canopy Park and WHHC and
recorded as Instrument No. _______________ in the office of the Register of Deeds for
Lancaster County, Nebraska (collectively “Redevelopment Agreement”) for the
redevelopment and renovation of the Property, describing the public improvements being
made by the City in the Redevelopment Area and the private improvements being made to
real property interest owned by Canopy Park on property legally described as:
Insert legal description Parcel Two (“Canopy Park Property”).
The Canopy Park Property are collectively referred to as the “Project Site”.
2.
Tax Increment Financing. The Redevelopment Agreement provides for the
capture of the Tax Increment, as defined therein, by the City of the private improvements to be
made by the Redevelopers for a period not to exceed fifteen (15) years after the Project Effective
Date defined in the Redevelopment Agreement. The Tax Increment so captured by the City shall
be used to make the public improvements as described in the Redevelopment Agreement.
3.
Remaining Terms. The rest and remaining terms of the Redevelopment
Agreement are hereby incorporated into this Memorandum as if they were set forth in full. A full
and correct copy of the Redevelopment Agreement may be inspected at the office of the City Clerk
of Lincoln, Nebraska.
4.
Use Restrictions of the Property. Redevelopers hereby represent and agree that
that during the Tax Increment Period neither all nor any portion of the Project Site shall be used,
directly or indirectly, for the following uses:
A.
The retail sale of alcoholic beverages for consumption on the premises if such use,
in the reasonable opinion of the City, has an unreasonable pattern of unlawful disturbances
or alcoholic beverage law violations;
B.
Any business whose predominant operation is the retail sale of tobacco products
(predominant shall mean retail gross sales of tobacco products, including mixed products,
in excess of 50% of gross sales on the premises) or any such use that has an unreasonable
pattern of unlawful disturbances or tobacco law violations;
C.
A sexually oriented business including live entertainment establishments as defined
in Section 27.02.200 of the Lincoln Municipal Code and any other business engaged in
sexually oriented entertainment or materials such as any: sexually oriented show, movie,
picture, exhibition, performance, demonstration, film, video, book, or other depictions of
a sexually explicit nature; sexually oriented live entertainment or exotic dance; exotic
lingerie; sex toys or sexually oriented paraphernalia; sexually oriented telecommunication,
internet or similar service; sexually oriented massage parlor; or escort service. The
foregoing exclusion shall not include pay for view video/audio services, internet and other
forms of telecommunication/communication systems offered or available to guests in the

ordinary course of hotel business and trade or to Lincoln residents;
D.
Any business whose predominant operation is the use, storage or processing of
hazardous or potentially hazardous materials as defined under applicable law, including
any salvage or recycling operation, car wash, dry cleaning, vehicle body repair, paint,
refinishing, or parts and equipment cleaning business; provided nothing herein shall be
construed to prohibit dry cleaning pickup facility, convenience, food or fuel store;
E.
Any business involving gambling or wagering even if otherwise permitted by law
including slot machines, video lottery machines, or casino games, but excluding keno,
bingo, and the retail sale of lottery tickets as permitted by applicable law;
F.
Any business involving the sale or display of weapons, self-service laundromat for
nonresidents or non-occupants of the Project Site, illegal activities, or sale of any illegal
goods or products;
G.
Off-premises signs as defined in Section 27.69.020 of the Lincoln Municipal Code;
H.
Any business providing payday loans, liens, check cashing services, or other similar
services, except for banks, savings and loans, insurance company, investment companies,
stock brokers, credit unions and automated teller machines; and
I.
New cell towers, although cellular antennae and transmission equipment may be
incorporated into the New Buildings provided that they are properly screened and
otherwise meet design standards that meet the City’s approval.
5.
Residential Parking; Office & Retail Monthly Parking; Redeveloper’s Right
to Lease. After completion of the Private Improvements, the Redevelopers, for the sole use of its
tenants, shall have the right to lease the following parking stalls in the Parking Garage:
A.
Reserved Parking Stalls. For residential uses in the Buildings up to two hundred
and eighty-seven (287) fully Reserved Parking (defined below) stalls.
1.
“Reserved Parking” shall be for 24 hours a day, seven (7) days a week, three
hundred sixty-five (365) days a year, including all Husker home football games,
Husker home basketball games, Husker baseball/softball games, Haymarket Park
events, and West Haymarket Arena events (collectively “Events”).
2.
The Reserved Parking shall be leased under parking permits issued by the
City at the then-current monthly rates charged to other reserved parkers in similarly
situated garages or surface parking lots. Except as herein stated, the rights granted
hereunder shall be similar to the reserved parking rights granted to reserved parkers
in similar City and West Haymarket CITY garages and in particular shall be subject
to regular and timely payment of the reserved parking charges as the same may
from time to time be established or revised by the City. Redeveloper agrees that
Redeveloper shall not charge its tenants for use of said parking stalls a fee in excess
of the reserved rate paid by the Redeveloper.
B.
Monthly Parking Stalls. For office, service and retail uses in the Buildings, up to
twenty-five (25) parking stalls (“Monthly Parking”) in the Parking Garage.

1.
The Monthly Parking shall be leased under parking permits issued by the City
at the then-current monthly rates charged to other monthly parkers in similarly
situated garages. Except as herein stated, the rights granted hereunder shall be
similar to the monthly parking rights granted to monthly parkers in similar City
garages and in particular shall be subject to regular and timely payment of the
monthly parking charges as the same may from time to time be established or
revised by the City. Redeveloper agrees that Redeveloper shall not charge its
tenants for use of said parking stalls a fee in excess of the monthly rate paid by the
Redeveloper to the City.
2.
Redeveloper understands and acknowledges that the total number of permits
issued for at-large monthly parking stalls in Parking Garage in the future may
exceed the physical number of at-large stalls designated for monthly parking as the
City uses a shared parking methodology in calculating overall parking demand.
The City’s shared parking methodology is based upon national parking garage
standards and local market usage and as a result, parking will generally be available
on a regular basis throughout each day of the month except for Husker home
football games, Husker home basketball games, and certain Arena events, but on
rare occasions, may not be available in the Parking Garage. If space is not available,
every effort will be made to accommodate monthly parking in the next available
facility.
3.
Up to twenty-five (25) of the Monthly Parking permits for Commercial Users
may include the right to park in the Parking Garage for Events. The Event Parking
will not be in assigned stalls. Rather, stalls will be occupied on a first come, first
serve basis; provided that an eligible Monthly Parking parker who is already parked
for their office, service or retail use, shall not be required to re-park for the Events.
The pre-paid Events Parking charge will be paid to the City on a monthly basis
amortized over a twelve (12) month period (“Event Parking Rate”).
4.
Canopy Park Visitors Parking During Events. Any visitor, client or customer
(collectively “Visitor”) who will be visiting an office, service or retail tenant in the
Canopy Park Buildings (collectively “Commercial Tenant”) and who is able to
finds available parking in the Parking Garage during an Event will not be
intentionally charged by the City for any Event charge or special parking charge
for an Event unless such Visitor also attends the Event.
C.
Continuation. The parking rights outlined in this Section 602 shall survive the
expiration of the fifteen (15) year tax increment capture period and shall continue so long
as a Private Improvement or the Private Improvements continue in their use.
D.
Failure to Exercise Parking Rights. If a Redeveloper does not exercise any or all
of its above rights to lease parking stalls within the Parking Garage upon opening of the

Private Improvements, then each Redeveloper shall have the following continuing right to
lease parking stalls:
If Reserved Parking or Monthly Parking permits are not available when requested
to meet any or all requests by a Redeveloper, then the City shall place any such
unfilled request for permits at the head of the applicable Reserved Parking or
Monthly Parking waiting list to be compiled by the City or its agents operating the
Parking Garage (collectively “Waiting Lists”). Notwithstanding the above,
Redeveloper understands and agrees that City has no duty or obligation to convert
any hourly parking stalls and/or to terminate any existing Reserved Parking or
Monthly Parking permit to accommodate Redeveloper’s request for parking
permits.
[SIGNATURE PAGES TO FOLLOW]

Executed by the City this _____ day of __________________, 2020.
THE CITY OF LINCOLN, NEBRASKA,
a municipal corporation

Attest: ________________________
City Clerk

By: ________________________________
Leirion Gaylor Baird, Mayor

STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this ____ day of
________________, 2020, by Leirion Gaylor Baird, Mayor of the City of Lincoln, Nebraska, a
municipal corporation, on behalf of the City of Lincoln, Nebraska.
(Seal)

_________________________________
Notary Public

Executed by the WHJPA this _____ day of __________________, 2020.
“WHJPA”
WEST HAYMARKET JOINT PUBLIC AGENCY,
a political subdivision and corporate body politic of
the State of Nebraska
_______________________________________
Leirion Gaylor Baird
Chairperson of the West Haymarket Joint
Public Agency
STATE OF NEBRASKA
COUNTY OF LANCASTER

)
) ss.
)

The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by Leirion Gaylor Baird, Chairperson of the West Haymarket Joint Public Agency, a
political subdivision and corporate body politic of the State of Nebraska, on behalf of the West
Haymarket Joint Public Agency.
(Seal)

______________________________________
Notary Public
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Executed by Canopy Park this _____ day of __________________, 2020.
“Canopy Park”
Canopy Park, LLC, a Nebraska limited liability
company

By: __________________________________
_____________, Manager
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by_______________, Manager, on behalf of Canopy Park, LLC, a Nebraska limited
liability company, on behalf of the limited liability company.

(Seal)

______________________________________
Notary Public
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Executed by WHHC this _____ day of __________________, 2020.
“WHHC”
_______________________, LLC, a Nebraska
limited liability company
By: __________________________________
_____________, Manager
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of __________,
2020, by_______________, Manager of ________________________, LLC, a Nebraska limited
liability company, on behalf of the limited liability company.

(Seal)

______________________________________
Notary Public

204

Exhibit T
Rental Housing Regulatory Agreement

Return the Original to:
City Attorney’s Office
Attention: Tim Sieh
555 South 10th Street
Lincoln, NE 68508
RENTAL HOUSING REGULATORY AGREEMENT
This Rental Housing Regulatory Agreement (“Agreement”) is made as of this ___ day of
February, 2020, by and between CANOPY PARK LLC, a Nebraska limited liability company and
its successors and assigns (hereinafter collectively “Canopy Park”), whose address is 340 Victory
Lane, Lincoln, Nebraska 68528 (attention Clay F. Smith) and the CITY OF LINCOLN,
NEBRASKA, a political subdivision of the State of Nebraska (hereinafter “City”).
RECITALS
A. Canopy Park has requested and received a grant in the amount of Four Hundred Thirtyseven Thousand Four Hundred Twelve and No/Dollars ($437,412.00) from the City in
order for Canopy Park to construct, maintain, and operate forty-one (41) multifamily
dwelling units in one or more of the three buildings to be constructed by Canopy Park on
Lot 2, West Haymarket 5th Addition, Lincoln, Lancaster County, Nebraska more
commonly known as ___________, hereinafter referred to as the “Property”.
B. The City, in reliance upon the representations made by Canopy Park, including but not
limited to, its commitment to construct and operate forty-one (41) multifamily dwelling
units in one or more of the three buildings to be constructed on the Property that shall be
considered affordable, as that term is later defined herein, for single persons and/or families
whose income is equal to or less than sixty percent (60%) of the area median income for
Lincoln, Nebraska.
NOW, THEREFORE, IN CONSIDERATION of the City’s approval of the grant described in
Recital A, City and Canopy Park agree to the following terms and conditions:
1. Maximum Rents. For the term of this Agreement, Canopy Park shall make forty-one (41)
of the approximate total two hundred fifty-four (254) multifamily dwelling units available
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in one or more buildings on the Property (the “Units”) to tenants consisting of households
with annual equal to or less than sixty percent (60%) of the area median income for Lincoln,
Nebraska (the “Tenants”) at a Gross Monthly Rental Charge (as defined below) that does
not exceed thirty percent (30%) of the monthly equivalent of the annual area median
income for households at sixty percent (60%) of the area median income. For purposes of
this Agreement, “Gross Monthly Rental Charge” means solely a Unit’s rent plus the
Unit’s charges from the District Energy Corporation. All other Tenant expenses, including,
but not limited to, paid utilities, parking, insurance and governmental taxes and charges,
shall be excluded from Gross Monthly Rental Charge.
2. Additional Charges. Canopy Park may charge any Tenant such amounts as may be
mutually agreed upon from time to time between such Tenant and Canopy Park for any
facilities or services which may be furnished by Canopy Park to such Tenant, in addition
to the facilities or services listed in Paragraph 1. Canopy Park, however, shall not require,
as a condition of occupancy or leasing of any Unit, any consideration or deposit except for
a security deposit that does not exceed one month’s rent. The first sentence of this
Paragraph 2 notwithstanding, Canopy Park shall not require payment of any additional
charges by any Tenant for nonexclusive use by all the Tenants of the Property of the
exterior courtyard, the swimming pool, or any fitness facility, if any of the foregoing
amenities are constructed upon the Property; provided that, Canopy Park may charge for
exclusive rental, set-up and clean-up of an amenity for a special event or celebration so
long as said charges are the same charges that apply to the other tenants of the Property.
3. Increase in Authorized Gross Monthly Rental. City acknowledges that the area median
income will be adjusted from time to time and that such adjustments will impact the rents
affordable to households earning equal to or less than 60% of the area median income. City
shall provide such information to Canopy Park annually no later than October 1st of each
year in order to allow Canopy Park to establish new maximum Gross Monthly Rental
Charge for the 41 Units in one or more of the buildings on the Property. Within thirty (30)
days receipt of this data from the City, Canopy Park shall provide the City the adjusted
Gross Monthly Rental Charge that is consistent with the new data provided. Canopy Park
acknowledges and agrees that those existing Tenants whose income increases and later
exceeds 60% of area median income shall have their rent increased beyond the limit
described herein until such time when said Tenant’s income exceeds 80% of the area
median income, at which time said existing Tenant may be required to pay full market
rental rates. The City acknowledges and agrees that unless and until an existing Tenant’s
income exceeds 80% of the area median income, such Tenant shall be counted as
occupying one of the 41 Units required to be made available by Canopy Park pursuant to
this Agreement.
Unless the City challenges Canopy Park’s adjusted Gross Monthly Rental Charge as being
incorrect and calculated too high within thirty (30) days of receipt of the adjusted Gross
monthly Rental Charge, Canopy Park may implement the increase at any time subject to
the lease terms and thirty days written notice to the existing Tenants.
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4. Conversions. Canopy Park agrees to make available for lease to Tenants a minimum of
forty-one (41) Units of the approximate total two hundred fifty-four (254) dwelling units
in one or more buildings throughout the Property from the date construction is completed
for the Term (defined below) of this Agreement.
5. Fair Housing. Canopy Park expressly agrees to comply with all Federal, State, and local
fair housing laws. Canopy Park will not discriminate against any person because of race,
color, religion, national origin, sex, familial status, disability, or any other specific classes
protected by applicable laws.
6. Compliance. Canopy Park shall certify annually to the City the number of Units leased to
households which meet the standards articulated for maximum income levels in Section 1.
above. Further, Canopy Park shall answer City’s specific and lawful questions relative to
Tenant income and family size for those Units identified as occupied by households being
counted toward the forty-one units that serve as consideration for the grant provided by the
City as described in Section 1. City acknowledges and agrees that Canopy Park shall be
allowed to use an annual tax return or three consecutive payroll stubs to verify the
maximum income levels in Section 1.
7. Records. During the term of this Agreement, all contracts, records, documents, and other
paper relating to the subject matter of this Agreement as well as any electronic form of said
items shall at all times be preserved and maintained in reasonable condition and shall be
subject to examination and or audit at any time by the City. More specifically, Canopy
Park shall, at the request of the City, make available for examination and inspection all
records and calculations necessary to support any increase in maximum Gross Monthly
Rental Charge in accordance with Section 3., all required notices of such increases, and all
written leases with Tenants for those households for which Canopy Park includes in its
calculation of the forty-one (41) Units described herein. To the extent permitted by law,
the City will keep personal Tenant’s names, Tenant’s personal information and Canopy
Park’s proprietary information confidential.
8. Default; Remedies. Upon any violation of this Agreement by Canopy Park, the City may
give written notice thereof to Canopy Park, by first class mail, postage prepaid, addressed
to Canopy Park’s address as stated in this Agreement, or to such address(es) as may be
subsequently designated by Canopy Park. If such violation is not corrected to the
satisfaction of the City within thirty day after the notice is mailed, the City may, without
further notice, declare a default under this Agreement and pursue any and all remedies
provided by law; provided, however, in the event such violation is of the type that cannot
be corrected in thirty days but Canopy Park has commenced the cure of such violation in
said thirty day period, City shall allow Canopy Park a reasonable additional amount of time
to correct such violation.
9. Notice to Tenants of Agreement. Canopy Park agrees during the term of this Agreement
to include in each Tenant’s lease for those Tenants that Canopy Park intends to count
toward the 41 Units required hereunder the following notice:
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“The rents charged to Tenant is subject to a Rental Housing
Regulatory Agreement between Canopy Park and the City of
Lincoln for a period of fifteen (15) years from completion of
construction of the building. One copy of said Agreement shall be
provided to Tenant by Canopy Park upon request.”
The inclusion of the foregoing language in any lease shall be conclusive
evidence of its receipt by the Tenant.
10. Severability. The invalidity of any paragraph or provision of this Agreement shall not
affect the validity of the remaining paragraphs and provisions thereof.
11. Successors and Assigns Bound. Notwithstanding any sale, lease, or other transfer of the
Property, this Agreement shall run with the land and bind any successors or assigns of
Canopy Park during the term of this Agreement.
12. Effective Date and Term. This Agreement shall be effective on the last date it is executed
by one of the parties hereto. This Agreement shall automatically terminate fifteen (15)
calendar years after the date of the completion of the construction of the Property
(“Term”) which shall be evidenced by the issuance of certificate of occupancy for the
Property.
13. Counterparts. This Agreement may be executed in one or more counterparts which, when
assembled, shall constitute an executed original hereof.
Canopy Park LLC, a Nebraska
limited liability company
By: __________________________
Name
______________________________
Title
STATE OF NEBRASKA
COUNTY OF LANCASTER

)
) SS.
)

The foregoing instrument was acknowledged before me this ___ day of ________, 2020
by ______________, Managing Member of Canopy Park LLC, a Nebraska limited liability
company, on behalf of the limited liability company.
______________________________
Notary Public
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City of Lincoln, Nebraska,
municipal corporation

a

By: __________________________
Leirion Gaylor Baird, Mayor
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this ___ day of _____________,
2020 by Leirion Gaylor Baird, Mayor of the City of Lincoln, Nebraska, a municipal corporation,
on behalf of the City.
______________________________
Notary Public
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WH 20-4

Introduce: 1-15-20

RESOLUTION NO.
1
2

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public
Agency:

3

That the attached Customer Energy Service Agreement between the West Haymarket Joint

4

Public Agency and Canopy Park LLC for energy services to the property currently known as Lot 2,

5

West Haymarket 5th Addition, Lincoln, Lancaster County, Nebraska, is hereby approved and the

6

Chairperson of the West Haymarket Joint Public Agency Board of Representatives is hereby

7

authorized to execute said Customer Energy Service Agreement and any necessary or appropriate

8

amendments thereto on behalf of the West Haymarket Joint Public Agency.
Adopted this _____ day of January, 2020.
Introduced by:
___________________________________

Approved as to Form & Legality:

West Haymarket Joint Public Agency
Board of Representatives

_________________________________
Legal Counsel for
West Haymarket Joint Public Agency

___________________________________
Leirion Gaylor Baird
___________________________________
Tim Clare
___________________________________
Tammy Ward

CUSTOMER ENERGY SERVICE AGREEMENT
Between
West Haymarket Joint Public Agency
And
Canopy Park LLC

Energy Services to the Canopy Park Project
Lincoln, Nebraska

January 15, 2020

CUSTOMER ENERGY SERVICE AGREEMENT
This Customer Energy Service Agreement (“Agreement”) is entered into as of this _____ day of
January, 2020, by and between West Haymarket Joint Public Agency, and its successors and
assigns (“JPA”) and Canopy Park LLC, a Nebraska limited liability company, and its successors
and assigns (“Customer”).
WITNESSETH:
WHEREAS, the Customer desires Energy Services (herein defined) be delivered to its
approximately 206,271 square feet of office space and retail improvements, located at 125 S.
Canopy Street, Lincoln, Nebraska and legally described as Lot 2, West Haymarket 5th Addition,
Lincoln, Lancaster County, Nebraska (“Premises”); and
WHEREAS, JPA and Canopy Park Condominum Association previously approved and signed a
similar Customer Energy Service Agreement on or about July 25, 2019 that included West
Haymarket Development Corporation as a co-developer with Canopy Park Condominium
Association for the Premises; and
WHEREAS, West Haymarket Development Corporation is no longer participating in this project
and the Customer herein shall be the sole developer of the Premises; and
WHEREAS, JPA and Customer wish to replace the Customer Energy Service Agreement
approved on or about July 25, 2019 and found at WH01084 with this Customer Energy Service
Agreement.
WHEREAS, JPA and District Energy Corporation shall provide one meter for service to the
Premises; and
WHEREAS, District Energy Corporation, a nonprofit Nebraska corporation organized by The City
of Lincoln, Nebraska and the County of Lancaster, Nebraska pursuant to (a) the Nebraska
Interlocal Cooperation Act and (b) the Nebraska Nonprofit Corporation Act, and its successors
and assigns (“DEC”) will provide Energy Services for sale to such buildings and projects as may
be authorized from time to time; and
WHEREAS, the JPA and the DEC have entered into an Energy Services Agreement, dated October
1, 2011 wherein the JPA and DEC agreed for the DEC to construct a district energy plant on Lot
2, Block 6, West Haymarket Addition, Lincoln, Lancaster County, Nebraska (“Plant Site”) and
distribution system equipment within public right-of-ways or easements and provide Energy
Services (as defined in the Energy Services Agreement) to the Arena and certain other private
buildings and facilities in the West Haymarket Redevelopment Area, including the Premises; and

−2−

WHEREAS, the DEC will charge the JPA the following monthly charges (defined in Art. I)
pursuant to the Energy Services Agreement:
Demand Charge - Facilities Financing
Demand Charge - Other
Commodity Charge; and
WHEREAS, under the Energy Services Agreement, the JPA is and will remain the DEC's sole
customer and it is the JPA’s responsibility to split off the proportional cost of the DEC bill to the
Arena and the Points of Delivery to other buildings and facilities receiving heating and cooling
from the Energy Services provided by the DEC to the JPA; and
WHEREAS, the Energy Services provided to the JPA will be developed as needed with the
allocation of charges for providing Energy Services to the JPA based upon service capacity of
1,364,406 sq. ft. (460,000 sq. ft. public and 904,406 sq. ft. private, including the Premises). Energy
Services, (the Demand Charge - Facilities Financing, Demand Charge - Other, and the Commodity
Charge) will be allocated to end users on a square foot basis, except that for the Demand Charge Facilities Financing, the end user percentage of total cost will be split 51% public and 49% private
as negotiated between the parties and reflected in the formula in Rate Class 1 below; and
WHEREAS, the JPA has developed Rate Class 1 (set forth in Exhibit A) as a pass-through rate
that enables JPA to recover its actual capital costs as well as its actual operating costs, without
including any JPA or DEC profits; and
WHEREAS, the JPA does not intend to subsidize other rate classes, customers, or JPA facilities
that do not benefit the Premises, with the charges paid by the Customer; and
WHEREAS, the JPA and DEC have entered into an Addendum to the Energy Service Agreement
(“Addendum”) dated January 24, 2013 wherein DEC agrees to provide Energy Services to the
Points of Delivery identified in Exhibit C, including the Premises, to read the Meter at each Point
of Delivery and record such readings on a consistent monthly basis, calculate the amount to be
billed to each Point of Delivery and mail monthly statements for JPA Customer Energy Services
in the amounts calculated pursuant to Section 4.01 of this Agreement for each Point of Delivery to
the address provided by the JPA; and
WHEREAS, in order for JPA to furnish such Customer Energy Services to the Customer, it is
necessary, desirable and advisable that the Customer and JPA enter into this Agreement for such
service.
NOW THEREFORE, the parties hereby agree as follows:
ARTICLE 1
DEFINITIONS
Unless the context otherwise requires, the terms defined in this Article I shall, for all purposes of
this Agreement, have the meanings herein specified, to be equally applicable to both the singular
and plural forms of any of the terms herein defined.
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1.01

DEC
means District Energy Corporation acting through its duly appointed board members and
agents acting within the scope of their duties and responsibilities, and its successors and
assigns.

1.02

Energy Services
means the delivery of thermal energy by DEC to the JPA, through the generation,
transmission, and distribution system and facilities operated by DEC (thermal energy
system), for the purpose of heating and cooling public and private buildings and facilities
in the West Haymarket Redevelopment Area.

1.03

Customer Energy Services
means the delivery of thermal energy by JPA to the Customer through the thermal energy
system for the purpose of heating and cooling the Premises.

1.04

Service Piping
means the piping connecting the DEC distribution facilities to Customer's service pipe
flange.

1.05

Point of Delivery
means the point where the JPA supplies thermal energy to the Premises and which, unless
otherwise agreed between the JPA and Customer, shall be the point where DEC Piping is
joined to the Customer’s Service Piping and DEC thermal metering is installed.

1.06

Meter
means the device or devices including all auxiliary equipment necessary to measure and
register a thermal quantity (energy or demand) that is supplied by JPA to the Point of
Delivery.

1.07

Facilities
means the property and thermal energy system equipment used by DEC to provide Energy
Services to the JPA and the Customer.

1.08

Parallel Production
means all forms of thermal energy which could be operated by JPA or the Customer in
parallel with the Facilities or Customer Energy Services. Such equipment may include,
but is not limited to, heat-pumps, chillers or boilers, or geothermal loop field systems or
facilities.
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1.09

JPA Demand Charge - Facilities Financing
means the monthly charge the DEC will charge the JPA for DEC’s Total Annual Cost of
Debt Service on the Total Indebtedness.

1.10

JPA Demand Charge - Other
means the monthly charge DEC will charge the JPA to provide Energy Services to the JPA.
Demand Charge - Other includes the monthly electrical demand charge that LES charges
the DEC to provide power at peak demand points, and also includes a charge for operation
and maintenance which is comprised of (1) the cost of operating and maintaining the
Facilities (O&M), (2) administrative and general cost of managing the Facilities (A&G),
and (3) the cost of debt service coverage to generate funds for future capital needs.

1.11

JPA Commodity Charge
means the monthly charge DEC will charge the JPA for energy used to produce and deliver
thermal energy to the JPA.

1.12

JPA Total Charge
means the sum total of the JPA Demand Charge - Facilities Financing, the JPA Demand
Charge - Other, and the JPA Commodity Charge.

1.13

Total Indebtedness
means the total cost of construction of the Facilities as incurred by DEC and payable by
JPA.

1.14

Total Annual Cost of Debt Service
means principle, interest, fees, and costs of financing Total Indebtedness incurred by DEC
and payable by JPA on an annual basis.

1.15

Private Sector Area
means the total square footage of buildings and structures owned by entities other than JPA
that is receiving heating and cooling from JPA.

1.16

Public Sector Area
means the total square footage of buildings and structures owned by JPA that is receiving
heating and cooling from JPA.
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1.17

Private Sector Share
means the JPA determined portion of the Total Area allocated to the Private Sector Area
for purposes of calculating JPA Demand Charge-Facilities Financing .

1.18

Customer Area Ratio
means the square footage of the Premises divided by the Private Sector Area.

1.19

Total Area
means the sum of the Private Sector Area and the Public Sector Area.
ARTICLE 2
REPLACEMENT AGREEMENT AND TERM

2.01

This Agreement shall remain in effect and binding upon the Customer and JPA and their
assigns for thirty-five (35) years from the Effective Date (defined below); provided that,
the Customer shall have the exclusive option to extend this Agreement for three (3)
additional five (5) year terms. The Customer shall provide written notice of exercising an
option not less than one year prior to expiration of the Agreement or an option term.

2.02

This Agreement shall become effective on the date of substantial completion of the any
one or more floors or parts of the Premises (“Effective Date”) unless, prior to the Effective
Date, another Effective Date is agreed to by both the JPA and the Customer.

2.03

In the event the building improvements located on the Premises are destroyed and not
rebuilt, then the Customer may terminate this Agreement by providing sixty (60) days
written notice of termination of this Agreement, whereupon this Agreement shall terminate.

2.04

The parties hereto agree and acknowledge that the Customer Service Agreement approved
on or about July 25, 2019 and found at WH01084 of the JPA records, as held by the City
of Lincoln, is hereby replaced by this Agreement. The parties further agree that the owners
and management of Canopy Park Condomimium Association are the same as the Customer
herein and that no substantive actions were taken under the Agreement approved on or
about July 25, 2019.
ARTICLE 3
SERVICE

3.01

JPA will provide Customer Energy Services to Customer and Customer will accept and
use Customer Energy Services for all of Customer’s heating and cooling purposes at the
Premises throughout the Term specified in Article 2, subject to Section 3.02 and Section
11.02.
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3.02

The parties acknowledge that the Customer and/or its tenant(s) or lender, may require or
elect to have Parallel Production system(s) for redundant, back-up or supplementary
heating and/or cooling system(s) and/or alternative energy source(s) to heat and/or cool the
Premises and/or a tenant’s space and shall be operated pursuant to Section 11.02.

3.03

JPA reserves the right to interrupt the supply of Customer Energy Services to enable DEC
to make any necessary repairs or connections to its Facilities. JPA will attempt to give
Customer 24 hours advance notice of such interruption.

3.04

JPA will use commercially reasonable efforts at all times to provide Customer with a
regular and uninterrupted supply of Customer Energy Services throughout the year on a
twenty-four-hour-a-day basis except as interruptions may be required by DEC to make any
necessary repairs or connections to its Facilities, but JPA does not warrant or guarantee
uninterrupted service, and JPA shall not be liable for any special, indirect or consequential
damages relating to or arising from an interruption in service. In the event of any
interruption of service, both parties shall be prompt and diligent in attempting to remove
and overcome the cause of the interruption, and nothing contained herein shall be construed
as permitting JPA to refuse to deliver, or Customer to refuse to accept, Customer Energy
Services after the cause of interruption has been removed.

3.05

The Customer agrees and acknowledges that DEC currently owns all of the Facilities and
is responsible for the operation, repairs, and maintenance of such Facilities on behalf of
JPA. The parties further agree and acknowledge that the DEC is the agent of the JPA with
regard to delivery of the Customer Energy Services. The Customer shall contact the JPA
or a designated agent regarding all issues of billing and customer service. For purposes of
this Agreement, the Customer consents to allowing JPA, DEC, or any of their employees,
agents or contractors on or in the Premises, to the extent necessary, and at all times that are
reasonable in order to repair or maintain the Facilities.
ARTICLE 4
TOTAL CHARGE RATES AND CHARGES

4.01

Upon the Effective Date, the Customer shall pay on a monthly basis the formula rate
charges calculated by JPA for all customers in Rate Class 1 based upon the Rate Class 1
formula rate charge attached hereto and marked as Exhibit A. Under no circumstances
shall JPA derive a profit from the Customer. JPA reserves the right to include
administrative costs and overhead expenses necessary for performing this Agreement as
part of the JPA Demand Charge - Other. The formula rate charges for Rate Class 1 shall
be included in the books and records of the JPA.
a. The Customer agrees that Exhibit A is an illustration of the formula rate charges for
Rate Class 1 and is provided for informational purposes only. The Customer further
agrees that the amount of each of the JPA Charges in Exhibit A is not a representation
or warranty by the JPA as to the actual amount of the JPA Charges to be billed to
Customer and Customer understands and acknowledges that the cost for the JPA
Charges in Exhibit A are only estimated budget forecasts which are not guaranteed and
which are subject to change.
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b. Any new or expanded Private Sector Area greater than 904,406 square feet will result
in a recalculation under the formula for Rate Class 1.
c. Rates and charges paid by the Customer to JPA shall not be used to subsidize any other
rate class, customer, or JPA facility that does not benefit the Premises.
4.02

The JPA shall have the right to amend, modify, or change the rate schedule for Rate Class
1, subject to this Section, following forty-five (45) days’ notice to the Customer and an
opportunity for the Customer to contest the amendment, modification, or change at a
hearing of the JPA Board of Representatives. A request for a hearing must be made within
thirty (30) days of the notice of amendment, modification, or change of the rate schedule.
Any amendment, modifications or changes by JPA to the rate schedule will not
discriminate against the Customer and will be based on necessary adjustments to any or all
elements of the JPA Total Charge and will be based upon the actual pass-through costs
without including any JPA or DEC profits.

4.03

Energy Services provided by JPA to any building or other structure belonging to a third
party that begins after execution of this Agreement by both parties shall not result in an
increase in any costs to the Customer and the Customer’s monthly charges under this
Agreement.

4.04

JPA shall not charge the Customer nor shall the Customer pay for any Demand ChargeFacilities Financing as defined in Rate Class 1 (Exhibit A) for any month in which the
Customer did not use or consume any Customer Energy Services from JPA.
ARTICLE 5
DELIVERY POINT

5.01

JPA rates are based upon the supply of Energy Services to the entire Premises through a
single delivery and metering point. If JPA agrees to supply Energy Service to more than
one Point of Delivery at the Premises, each Point of Delivery will be considered a separate
service, provided however, meter readings shall be combined for billing purposes.
Equipment which can transfer load between separately metered Energy Services may be
allowed with the consent of the JPA.

5.02

The Parties acknowledge that the Energy Delivery Point described in Exhibit B of the
Addendum to is the same as the Premises. The location of the connection point on the
Premises between DEC’s system and the Customer’s system shall be agreed upon by the
JPA and Customer and must be approved by DEC.

−8−

ARTICLE 6
PAYMENT AND BILLING
6.01

Charges for Customer Energy Services shall be calculated monthly in accordance with
Article 4 above and shall be based on service to the Customer. The Customer shall be the
only party to receive a bill each month for services under this Agreement.

6.02

JPA shall be paid monthly for Customer Energy Services made available to the Customer.
Payment is due and payable at the accounting office of JPA at 555 S. 10th Street, Suite 103,
Lincoln, NE 68508 upon the Customer’s receipt of the monthly billing statement and is
delinquent if not paid to JPA within thirty (30) days from the date rendered. Billing
statements for the Premises Point of Delivery shall be sent to Canopy Park LLC, P.O. Box
81906, Lincoln, NE 68501, unless the Customer provides a different party or address. Any
overdue balance is subject to a late charge of one percent per month.

6.03

Termination of Customer Energy Services may occur for nonpayment of an undisputed bill
over sixty (60) days in arrears. JPA will provide written notice of delinquency status and
termination thirty (30) days prior to termination of Customer Energy Services.

6.04

JPA may disconnect the Customer Energy Service to the Premises for the following causes:
a. Without notice in the event of a condition determined by JPA or DEC to be hazardous
or unsafe to the general public or any part of the thermal energy system.
b. Without notice in the event of JPA determining that Customer equipment is being used
in such a manner as to adversely affect the Facilities or Energy Services to the JPA.
c. Without notice in the event of any unapproved Parallel Production installations by the
Customer.
d. Without notice in the event of a violation of the provisions of Article 12 of this
Agreement.
e. Upon 30 days’ written notice in the event of any other violation or noncompliance with
this Agreement.
f. Upon 30 days’ notice for failure of the Customer to provide and maintain to DEC
unobstructed access to the Facilities by JPA.

6.05

JPA may terminate the Customer Energy Service to the Premises for the causes in Section
6.04 after providing the Customer written notice and such failure continues for more than
thirty (30) days after written notice thereof from JPA unless such failure cannot reasonably
be cured within such thirty (30) day period and Tenant shall within such period commence
and diligently pursue the curing of such failure.

6.06

In the event this Agreement is terminated under any provision of Article 6 herein, the JPA
reserves the right to seek damages from Customer to compensate JPA for all actual losses,
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costs, expenses and damages, but not indirect, special, incidental or consequential
damages, suffered by JPA as a result of Customer’s breach of this Agreement.
6.07

Upon termination of this Agreement under this Article 6, JPA and DEC shall have the right
to enter the Premises and remove all of DEC’s equipment including, without limitation, all
meters installed therein.

6.08

If the Premises is reconnected after disconnection, JPA may include a reconnection charge
covering the cost of restoring Customer Energy Services including labor, material and
equipment billed to the JPA by the DEC.

6.09

If the Customer questions the accuracy of the calculations of any monthly statement for
Customer Energy Services, it shall be deemed to be a disputed bill. The Customer must
present the disputed points in writing within thirty (30) days to avoid termination for
nonpayment pursuant to Section 6.02. JPA will provide in writing a response to the
disputed points within twenty (20) days of the receipt of Customer’s dispute. The
Customer has the right to contest the remaining disputed points at a hearing of the JPA
Board of Representatives. A request for a hearing must be made within ten (10) days of
receipt of JPA’s written response.

6.10

DEC’s standard rules and regulations for providing Energy Services to the JPA as in effect
during the Term of this Agreement and as may be amended shall be applicable to the
provision of Customer Energy Services under this Agreement and are incorporated herein
by this reference. JPA, will provide the Customer a copy of the DEC’s standard rules and
regulations, including any amendments thereto. If there is a dispute regarding the DEC’s
standard rules and regulations, the Customer must present the disputed points in writing
within thirty (30) days. JPA will provide in writing a response to the disputed points within
twenty (20) days of the receipt of Customer’s dispute. The Customer has the right to
contest the remaining disputed points at a hearing of the JPA Board of Representatives. A
request for a hearing must be made within ten (10) days of receipt of JPA’s written
response.

6.11

The Customer shall be responsible for payment of all applicable taxes due as a result of the
service provided under this Agreement. The JPA shall include such taxes in the billing
statement.
ARTICLE 7
SERVICE INSTALLATION

7.01

Prior to connection of the Premises to the Facilities, the Customer’s piping and other
equipment and controls must conform to DEC requirements or such other requirements of
applicable governmental authorities or local utilities. It is the Customer’s responsibility to
obtain from applicable governmental authorities or local utilities, all information needed
for the Customer’s design of the Customer’s heating and cooling equipment including but
not limited to all required mechanical and control equipment, and the maximum pressure,
flow and temperature available at the Point of Delivery.
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7.02

The location of the Service Piping and Meters shall be determined by JPA in coordination
with the Customer. Any piping installed without first determining the Point of Delivery
shall be brought into conformance by the Customer upon notification by JPA. It is the
Customer’s responsibility to provide and maintain unobstructed access to the Meters for
JPA. JPA, at its expense, (i) will cause the DEC to extend the Facilities under a Access
Easement area abutting the Premises’ Point of Delivery on the north, including causing
DEC to make the service tap connection, to the Building and (ii) will cause DEC to design
and install all other DEC equipment and controls needed in order for the DEC to deliver
Energy Services to the Point of Delivery on or before a date to be agreed upon by DEC and
the Customer and in accordance with DEC requirements. The Point of Delivery, including
service tap location and location of the meter shall be in a reasonable location as determined
by DEC in coordination with the Customer.

7.03

JPA has obtained and will continue to have the necessary fee title or easements for the
Facilities to provide Customer Energy Services to the Premises during the Term of this
Agreement.

7.04

JPA will authorize the connection of Service Piping as soon as practical after final
inspection by the appropriate authority(s) and DEC.

7.05

The Customer shall notify JPA and DEC of any expected changes in Customer Energy
Services which requires delivery of thermal energy for heating or cooling purposes at a
level which exceeds 120% of the Customer’s prior maximum level of thermal energy
delivered for heating or cooling purposes. Such notice shall be given at least twelve (12)
months prior to the expected change.

7.06

The Customer shall provide any devices necessary to protect the Customer’s equipment
from loss or damage due to disturbances in Customer Energy Services. It is expressly
understood that the JPA has no liability for any such loss or damage and Customer shall
bear the risk of all such loss or damage.

7.07

The Customer shall provide unrestricted access to a location on the JPA side of the Point
of Delivery for the installation, maintenance and operation of DEC operated cutoff valves
and thermal energy metering equipment.
ARTICLE 8
METERING

8.01

The JPA shall cause DEC to furnish all Meters required to measure the Customer Energy
Services supplied, and to keep such Meters accurate within the limits specified in 8.02.

8.02

Either party to this Agreement may, at its own cost and expense, at any reasonable time,
request that any Meter used for billing purposes installed pursuant to the Agreement be
tested by DEC. If a Meter is found to violate tolerances set by equipment manufacturer’s
specifications or to be otherwise defective, the JPA shall cause the Meter to be repaired or
replaced by DEC and at no cost to the Customer. Customer shall be afforded an
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opportunity to have its representative present during all testing which has been requested
by the Customer.
8.03

If any test of the Meters discloses inaccuracy in excess of the equipment manufacturer’s
specifications, the Customer’s billing statement shall be adjusted for:
a. If the period can be determined, the actual period during which inaccurate
measurements were made;
b. If the period cannot be determined, the adjustments shall be made for the previous
month or from the date of the latest test (if within the previous month) and for the
elapsed period in the month during with the test was made. Overpayment shall be
refunded to the Customer.

8.04

Should any Meter at any time fail to register or should the registration thereof be so erratic
as to be meaningless, the amounts of Customer Energy Services provided shall be
determined from the best data available.
ARTICLE 9
CONSTRUCTION AND GRADE CHANGES

9.01

The Customer shall be liable to JPA for (i) all costs incurred in the relocation and repair of
Facilities necessitated by construction work or grade changes on the Premises or (ii) the
Customer Area Ratio as defined in herein required by other changes to the Energy Services
or circumstances beyond the control of JPA and/or DEC.
ARTICLE 10
SYSTEM DISTURBANCES

10.01 Customer will install corrective equipment, to be approved by DEC and meeting the
specifications of local utilities, if DEC has reasonably determined the operation of the
Customer’s equipment would result in a violation of DEC’s standard rules and regulations
for providing Energy Services to the JPA.
10.02 The Customer will protect DEC’s distribution systems from accidental or intermittent
contamination from the Premises. No mixing of DEC and Customer potable water shall
occur. DEC will not supply either hot or cold water for consumption by Customer.
10.03 The Customer shall be responsible for the isolation of Customer’s potable water system
from possible contamination contained from DEC’s distribution system equipment.
ARTICLE 11
CUSTOMER PARALLEL OPERATION
11.01 The Customer shall only be allowed to interconnect thermal production equipment with
the Facilities upon meeting written DEC’s Parallel Production requirements which shall be
part of DEC’s standard rules and regulations for providing Energy Services to the JPA.
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11.02 A Parallel Production system(s) may be installed and operated by the Customer or tenant
of the Customer in circumstances when: (a) the JPA cannot or is not supplying sufficient
amounts of Customer Energy Services for any reason other than those set forth in Sections
6.03 and 6.04; (b) the Customer has heating and cooling needs in excess of the capacity of
the Customer Energy Services; (c) when the Customer or a tenant of the Customer is
experimenting or operating a different heating and cooling technology than the steam and
chilled water supplied by the Customer Energy Services supplied by the JPA; or (d) certain
uses or situations on or in the Premises that require a substantially different cooling or
heating requirement(s) than can be provided by JPA through the Customer Energy
Services.
In the event that JPA cannot or is not supplying heating and cooling for any reason other
than set forth in Sections 6.03 and 6.04, or is not due to (b) or (c) above, then the Customer
may immediately begin operating a Parallel Production system(s). When Customer Energy
Services are restored by JPA under (a) above, then the Customer shall cease operation of
the Parallel Production system(s) unless (b), (c) or (d) above applies.
In the event the Customer anticipates that the Premises will need additional heating or
cooling that may exceed the capacity of the Customer Energy Services under (b) above,
then the Customer shall consult with JPA and DEC before operating any Parallel
Production system(s). If the JPA and DEC can reasonably supply the needed heating and
cooling, within the time reasonably needed by the Customer, then the Customer shall
accept such Customer Energy Services from JPA as long as the Rate Class 1 formula is not
increased. If the JPA and DEC cannot supply all necessary heating and cooling for the
Premises, then the Customer shall accept and pay for the maximum amount of heating and
cooling that can be supplied by the JPA and DEC and the Customer shall be permitted to
supplement the heating and cooling with its Parallel Production System(s).
In the event the Customer or a tenant of the Customer seeks to experiment or operate a
new heating and cooling technology on the Premises under (c) above, then the Customer
or Customer and tenant shall consult with JPA and DEC before beginning any experiment
or operation of the new technology that affects the heating and cooling system of the
Premises. For purposes of experimentation or operation, the Customer may request a
reduction in the amount of heating and cooling needed for the Premises during such
experiment or operation. The Customer shall also be responsible for insuring that any such
new heating and cooling technology complies with all applicable state and local statutes,
codes, and rules for development or operation of heating and cooling equipment and
facilities. If (c) above applies, then JPA may resume supply of Customer Energy Services
on a date and time that the JPA and Customer or the tenant of the Customer may agree
upon. The Customer agrees to indemnify and hold the JPA and DEC harmless from any
direct damages to the operation, maintenance, repair to the Customer Energy Service,
resulting from the negligent design, construction, installation, operation, maintenance,
repair, or removal of any heating and cooling system owned or operated by the Customer
or a tenant of the Customer.
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ARTICLE 12
ASSIGNMENT AND SUCCESSORS
12.01 The Premises and Plant Site shall hereafter be held, transferred, sold, leased, conveyed and
occupied, subject to this Agreement and shall inure to the benefit of, shall run with the
land, an shall be binding upon the Premises and Plant Site (hereinafter referred to
individually as a “Parcel” and collectively as the “Parcels”) and each of which shall apply
to and bind the heirs, assignees and successors in interest of each and every owner of a
Parcel or Parcels. The provisions of this Agreement shall be binding upon parties and their
successors and assigns; provided, however, that the obligations of parties pursuant to this
Agreement shall be binding upon such party and its successors and assigns only during
their respective periods of ownership.
12.02 Subject to Section 12.01, this Agreement shall not otherwise be assigned in whole or in
part by either party without the prior written approval of the other party. This Agreement
shall be binding upon the successors and permitted assigns of each party.
ARTICLE 13
INDEMNIFICATION
13.01 The Customer shall, to the extent and as permitted by law, indemnify and hold JPA and
DEC and their directors, employees, contractors, and agents harmless from any damage,
liability or cost to the extent caused by the negligent or intentional acts, errors, or omissions
of the Customer or caused by the breach of any of the representations, warranties or
covenants of the Customer herein arising out of or in connection with the delivery of
Customer Energy Services under this Agreement. Under no circumstances shall the
Customer and its manager, members, directors, officers, employees, contractors, or agents,
be liable to the JPA and DEC for any indirect, special, incidental or consequential damages,
including but not limited to, loss of revenue, loss of full or partial use of facility, cost of
capital or other similar damages.
13.02 The JPA shall, to the extent and as permitted by law, indemnify and hold the Customer and
its manager, members, directors, employees, contractors, and agents harmless from any
damage, liability or cost to the extent caused by the negligent or intentional acts, errors, or
omissions of JPA or caused by the breach of any of the representations, warranties or
covenants of the JPA herein arising out of or in connection with the delivery of Customer
Energy Services under this Agreement. Under no circumstances shall JPA and its directors,
officers, employees, contractors, or agents, be liable to the Customer for any indirect,
special, incidental or consequential damages, including but not limited to, loss of revenue,
loss of full or partial use of facility, cost of capital or other similar damages.. Nothing
herein shall be construed to constitute a waiver of sovereign immunity to the extent
applicable.
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ARTICLE 14
NOTICES
14.01 Except as otherwise provided herein, any notices or communications permitted or required
herein shall be deemed given where sent in writing by first class mail with sufficient
postage affixed thereto to the following addresses of the parties. Notice shall be deemed
to be given 3 days following the date such notice is delivered to the United States Postal
System or upon the date of actual delivery to the Party if another delivery system is used.
a. If to the JPA:

555 S. 10th Street, Suite 300
Lincoln, NE 68508

b. If to Customer: :

________________
Attn: ___________
________________
________________

With a copy to:

________________
Attn:____________
________________
________________
ARTICLE 15
ENTIRETY

15.01 This Agreement is intended by the parties as the final expression of their agreement and is
intended also as a complete and exclusive statement of the terms of their agreement.
Notwithstanding any indication to the contrary in this Agreement, Customer acknowledges
that DEC is not a party to this Agreement and that Customer’s sole rights and remedies
with respect to the matters contained and described in this Agreement are against the JPA
and not DEC. All prior written or oral understanding, offers or other communications of
every kind pertaining to the sale of Customer Energy Services to the Customer by JPA are
hereby superseded and replaced.
ARTICLE 16
FORCE MAJEURE
16.01 If JPA shall be wholly or partially prevented from performing any of its obligations under
this Agreement by reason of or through strikes, lightning, rain, wind, riots, fire, flood,
invasion, insurrection, civil commotion, accident, equipment failures, the order of any
court, judge or civil authority, war, any act of God, the public enemy, or any other similar
cause reasonably beyond its exclusive control and not attributable to its neglect, then in
any such event, JPA shall be excused from whatever performance is prevented by such
event to the extent so prevented, and JPA shall not be liable for any damage or loss resulting
there from.
−15−

ARTICLE 17
ADDITIONAL PROVISIONS
17.01 Pursuant to Section 3.01 of the Energy Service Agreement, JPA warrants and represents
the following:
a. the DEC and JPA have determined that there will be, during the term of this Agreement,
availability of Energy Services and Facilities to provide Customer Energy Services to
the Premises.
b. DEC has advised JPA of the available capacity, pressure and temperature for Energy
Services and JPA will cause DEC to provide the available capacity, pressure and
temperature for Customer Energy Services to the Customer or Customer’s design team.
17.02 It is intended by the parties that this Agreement and the incorporated, attached and
referenced documents shall be an integrated contract, but that invalidation of any of its
provisions by judgment or court order shall in no way affect any other provisions which
shall remain in full force and effect unless such court action shall materially change the
intent of this Agreement. Any uncertainty or ambiguity existing herein shall not be
interpreted against a party because such party prepared any portion of this Agreement, but
shall be interpreted according to the application of rules of interpretation of contracts
generally.
17.03 A Memorandum of this Agreement shall be recorded with the Register of Deeds of
Lancaster County, Nebraska, against the Premises and Plant Site, at the Redeveloper’s
expense.
17.04 This Agreement may be executed in one or more counterparts which, when assembled,
shall constitute an executed original hereof.
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IN WITNESS WHEREOF, this Agreement has been executed as of the date first above written.

ATTEST:

WEST HAYMARKET JOINT PUBLIC
AGENCY, a political subdivision and body
corporate politic of the State of Nebraska

__________________________
Secretary

By: _____________________________
Chair

STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this ____ day of January, 2020 by
_________________, Chair of the Board of Representatives of the West Haymarket Joint Public
Agency, on behalf of the Joint Public Agency.
_________________________________
Notary Public
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CANOPY PARK LLC, a Nebraska limited
liability company
By: __________________________________
Name:
Title:
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of January, 2020,
by_____________________________________________, on behalf of the limited liability company.
_________________________________
Notary Public
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EXHIBIT A
RATE CLASS 1 RATE SCHEDULE

APPLICABLE: The Customer will be placed on this rate upon the Effective Date of the Customer
Service Agreement.
CUSTOMER ENERGY SERVICE: Customer Energy Service shall be as defined in Article 1 of
the Customer Service Agreement.
BILL: Demand Charges (Facilities Financing and Other) + Commodity Charge for Hot Water +
Commodity Charge for Chilled Water + All applicable taxes (if any); based on the rate in effect.
BILLING PERIOD: Under normal conditions, BILLING PERIODS typically range from 27 to
35 days. BILLS are rendered on the basis of the scheduled meter reading dates or a date agreeable
with the JPA for final readings. There will be twelve billing periods per year.
RATE: (Elements)
Demand Charge – Facilities Financing

$10,841.41 per Billing Period

Demand Charge – Other

$14,260.32 per Billing Period

Commodity Charge
for Chilled Water
Commodity Charge
for Hot Water

$3.75 per MMBTU for cooling
thermal energy per Billing Period
$7.00 per MMBTU for heating
thermal energy per billing period

Customer’s Monthly Demand Charge – Facilities Financing for each billing shall be:
(Customer Area Ratio) x (Private Sector Share) x (Total Annual Cost of Debt Service) ÷ 12 = monthly payment.

Example (assumes the Premises is 206,271 SF, the Private Sector Area is 904,406 SF, the
Public Sector Area is 460,000 SF, and TACDS is $1,164,000):
(Customer Area Ratio x Private Sector Share x TACDS) ÷ 12 = Monthly Payment

(.2280962 x .49 x 1,164,000) ÷ 12 = $10,841.41/month

Calculation of Customer’s Monthly Demand Charge – Other:
The Customer’s Monthly Demand Charge-Other for each billing shall be the result of the
monthly JPA Demand Charge – Other from DEC for the same billing period divided by
the Total Area available to receive Energy Services times the total sq. ft. of the Premises.
Customer’s Monthly Commodity Charge:
The Customer’s Monthly Commodity Charge shall be the Customer’s actual share of the
JPA Monthly Commodity Charge based upon the meter reading at the Point of Delivery
for the Premises.
Upon request of Customer, JPA will, if practical, provide recorded energy consumption readings
for the purpose of allocating Demand and Commodity Charges.
MINIMUM BILL: (Demand Charge – Facilities Financing) + (Demand Charge – Other) +
applicable taxes. The minimum bill shall be subject to the limitations in Article 4.

SAMPLE BILLING STATEMENT

APPLICABLE: The Customer will be placed on this rate upon the Effective Date of the Customer
Energy Service Agreement.
CUSTOMER ENERGY SERVICE: Customer Energy Service shall be as defined in Article 1 of
the Customer Service Agreement.
BILL: Demand Charges (Facilities Financing and Other) + Commodity Charge for Hot Water +
Commodity Charge for Chilled Water + applicable taxes; based on the rate in effect.
BILLING PERIOD: Under normal conditions, BILLING PERIODS will range from 27 to 35
days. BILLS are rendered on the basis of the scheduled meter reading dates or a date agreeable
with the JPA for final readings. There are twelve billing periods per year.
RATE: (Elements)
Demand Charge – Facilities Financing:

$10,841.41 per Billing Period

Demand Charge – Other:

$14,260.32 per Billing Period

Commodity Charge
for Chilled Water:
Commodity Charge
for Hot Water:

$3.75 per MMBTU for cooling
thermal energy per Billing Period
$7.00 per MMBTU for heating
thermal energy per billing period

APPENDIX TO EXHIBIT A
A.

DEMAND CHARGE – FACILITIES FINANCING
Assumptions:

Square feet

Premises
Private Sector Area
Public Sector Area
Total Area

206,271
904,316
460,000
1,570,587

Customer Area Ratio

206,271 ÷ 904,316 = .2280962

Amount of Total Indebtedness
Annual Interest Rate
Term – Years
Total Annual Cost of Debt Service
Private Sector Share
B.

$ 18,965,000.00
3.819%
30
$ 1,164,000.00
49%

JPA DEMAND CHARGE – OTHER
Electrical Demand Charge (based upon LES Experience)
O&M Demand Charge
TOTAL

C.

$ 374,400.00/year
$ 585,600.00/year
$ 960,000.00/year

JPA COMMODITY CHARGE (estimated)
Estimate Chilled Water Commodity Charge
Estimate Hot Water Commodity Charge
TOTAL

$
$

66,670.00/year
94,943.00/year

$ 161,613.00/year

The above JPA Demand Charge – Facilities Financing is a budget forecast based upon the
estimated cost of the Facilities to be financed by the issuance of bonded indebtedness in the amount
of $19.5 million with an assumed annual interest rate of 4% and 30 year term.
The above JPA Demand Charge – Other and JPA Commodity Charge are estimated charges based
upon budget forecasts for the 2019 operating year (first full year of DEC operation of the Facilities)
using historical costs at other DEC facilities.
NEW OR EXPANDED SQUARE FOOTAGE: Any new or expanded private sector square
footage greater than 904,422 square feet will result in a recalculation under the formula for Rate
Class 1 as described in Section 4.01 b. of the Agreement.

GROSS AREA
CONDITIONED BY DEC
GROSS AREA

LEVEL 1

17,037 SF

LEVEL 2

34,607 SF

LEVEL 3

34,607 SF

LEVEL 4

34,607 SF

LEVEL 5

34,607 SF

LEVEL 6

34,607 SF

TOTAL

190,072 SF

DEC

DEC AREA
14648 SF

DEC AREA
913 SF

TRASH

TRASH

MEP

DEC AREA
9991 SF

DEC AREA
485 SF

N
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Introduce: 1-15-20

RESOLUTION NO.
1
2

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public
Agency:

3

That the attached Agreement to Terminate Customer Energy Service Agreement between

4

the West Haymarket Joint Public Agency and Canopy Park Condominium Association, is hereby

5

approved and the Chairperson of the West Haymarket Joint Public Agency Board of

6

Representatives is hereby authorized to execute said Agreement to Terminate Customer Energy

7

Service Agreement on behalf of the West Haymarket Joint Public Agency.
Adopted this _____ day of January, 2020.
Introduced by:
___________________________________

Approved as to Form & Legality:

West Haymarket Joint Public Agency
Board of Representatives

_________________________________
Legal Counsel for
West Haymarket Joint Public Agency

___________________________________
Leirion Gaylor Baird
___________________________________
Tim Clare
___________________________________
Tammy Ward

AGREEMENT TO TERMINATE CUSTOMER ENERGY SERVICE AGREEMENT
This Agreement is made this ___ day of January, 2020 by and between the West Haymarket Joint Public
Agency, a Nebraska political subdivision (“JPA”) and Canopy Park Condominium Association, a Nebraska
non-profit corporation (“Canopy Park”).
WITNESSETH:
WHEREAS, JPA and Canopy Park entered into a Customer Energy Service Agreement approved by both
parties on or about July 25, 2019 and found at WH01084 of the records of the JPA as held by the City of
Lincoln, Nebraska (“the ESA”); and
WHEREAS, West Haymarket Development Corporation was a co-developer with Canopy Park for the
Premises identified in the ESA and has since withdrawn from the project; and
WHEREAS, Canopy Park LLC was subsequently organized to develop and operate the project and
Premises identified in the ESA; and
WHEREAS, JPA and Canopy Park agree and acknowledge that no substantive actions took place pursuant
to the ESA; and
WHEREAS, JPA and Canopy Park wish to terminate the ESA and replace it with a Customer Energy
Service Agreement that identifies Canopy Park LLC as the Customer with the same terms and conditions
as set forth in the ESA.
NOW, THEREFORE, the parties to the ESA hereto agree to terminate and void the ESA with no further
action required by JPA or Canopy Park.
IN WITNESS WHEREOF, this Agreement has been executed as of the date first above written.
WEST HAYMARKET JOINT PUBLIC
AGENCY, a political subdivision and body
corporate politic of the State of Nebraska

By: _____________________________
Chair
STATE OF NEBRASKA
COUNTY OF LANCASTER

)
) ss.
)

The foregoing instrument was acknowledged before me this ____ day of January, 2020 by Leirion
Gaylor Baird, Chair of the Board of Representatives of the West Haymarket Joint Public Agency, on behalf
of the Joint Public Agency.
_________________________________
Notary Public

CANOPY PARK CONDOMINIUM
ASSOCIATION, a Nebraska non-profit
corporation

By: _________________________________
Name:
Title:
STATE OF NEBRASKA

)
) ss.
COUNTY OF LANCASTER )
The foregoing instrument was acknowledged before me this _____ day of January, 2020,
by_____________________________________________, on behalf of the non-profit corporation.
_________________________________
Notary Public
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Introduce: 1-15-20
RESOLUTION NO.

1
2

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public
Agency:

3

That the attached Master Services Agreement between the West Haymarket Joint Public

4

Agency and Carbonhouse, LLC for website design, development, hosting, and support services for

5

the Pinnacle Bank Arena upon the terms and conditions as set forth in the Agreement is hereby

6

approved and the Chairperson of the West Haymarket Joint Public Agency Board of

7

Representatives is hereby authorized to execute said Agreement.
Adopted this _____ day of January, 2020.
Introduced by:
___________________________________

Approved as to Form & Legality:

West Haymarket Joint Public Agency
Board of Representatives

_________________________________
Legal Counsel for
West Haymarket Joint Public Agency

___________________________________
Leirion Gaylor Baird
___________________________________
Tim Clare
___________________________________
Tammy Ward

MASTER SERVICES AGREEMENT
THIS MASTER SERVICES AGREEMENT (the “Agreement”), dated as of _____________ 2020
(the “Effective Date”), is entered into by and between West Haymarket Joint Public Agency (the “Client”)
and [Carbonhouse LLC] DBA CARBONHOUSE, a Delaware Corporation (“Carbonhouse”).
WHEREAS, Carbonhouse designs, develops and hosts websites, including for clients that require the ability
to market and support ticketing demands of live music and sports events globally.
WHEREAS, Client owns and/or operates Pinnacle Bank Arena where live sports and entertainment events
take place and desires to engage Carbonhouse to provide such website design, development and hosting
for the website (the “Website”), on the terms and conditions set forth herein.
NOW THEREFORE, in consideration of the foregoing and the mutual promises set forth herein and for
other good and valuable consideration, the parties agree as follows:
1.

Term.

The term of this Agreement will start on February 3, 2020 (the “Effective Date”), and shall continue for three
(3) years thereafter, i.e. until February 2,, 2023 with an option to renew for one (1) additional three (3) year
period upon written approval by both parties in the form of a contract amendment issued by the WHJPA.
2.

Definitions.

The following terms will have the defined meanings below:

(a)
“Authorized User” means an employee of Client who has been authorized by the Client
and assigned a unique username-password combination to access and use the Carbonhouse Platform.
(b)
“Carbonhouse Materials” means any software programs, tools, utilities, technology,
processes, inventions, devices, methodologies, specifications, documentation, data, databases, ideas,
concepts, information, techniques or materials of any kind, including its proprietary content management
system currently known as “Showtime,” that are the proprietary property of Carbonhouse or provided by
third parties and licensed to Carbonhouse and any of the above used or developed by Carbonhouse or its
personnel in connection with providing the Carbonhouse Platform and related services, including any and
all Feedback (as defined in Section 4(a)(i) herein).
(c)
“Carbonhouse Platform” means Carbonhouse Materials and related services, as used,
improved, developed or updated by Carbonhouse from time to time.
(d)

“Client Content” means the Client website(s) files and content, including all Client Images.

(e)

“Client Group” means Client’s affiliates, subsidiaries and its related entities.

(f)
“Client Images” means all creative, audiovisual, personal works and images, including any
graphics, text, formats, characters, icons, information, data, sound recordings, and logos supplied by Client
to Carbonhouse which are included in any work used in the Client website(s).
(g)
“Documentation” means the user documentation for the Carbonhouse Platform that
Carbonhouse makes generally available to users.
3.
Services.
Agreement:

Carbonhouse shall provide the following services to Client during the Term of the

(a)
Website Hosting Services. Carbonhouse shall provide storage space for Website(s) on a
secure web server and provide telecommunications for unlimited GB of data transfer (for Client and its
customers) per month for the storage, publication, display and management of the Client Content and Client
website(s) on the internet, in accordance with the terms and conditions hereof. Continued use of the CMS
by Client is included as part of the website hosting services. Carbonhouse will perform nightly incremental
1

backup of files. Carbonhouse will follow its internal archival procedures for Client Data. In the event of any
loss or corruption of Client Data, Carbonhouse will use commercially reasonable efforts to restore the lost
or corrupted Client Data from the latest backup of such Client Data maintained by Carbonhouse.
(b)
Website Support Services. Carbonhouse shall, at no additional charge to Client, provide
Client unlimited training and technical support relating to the use of the Carbonhouse Platform for creating
and maintaining the Website(s). This shall include answering questions about and offering advice on the
specific use of the Carbonhouse Platform, but shall not include questions or advice relating to instructional
design issues. Carbonhouse may provide minor or nominal update, maintenance and administrative
services for no additional charge.
(i) At the Client’s request, Carbonhouse shall provide more extensive update, maintenance
and administrative services; fees for such services shall be at then current standard rate card. Requests
for more extensive update, maintenance and administrative services, including the schedule and fees for
such services, will be as mutually agreed.
(ii) When reported by the Client, Carbonhouse agrees to investigate defects in the
Carbonhouse Platform and Website(s) that prevent its proper performance (the "Deficiencies") and to
exercise its reasonable best efforts to complete the corrective action, if any, which Carbonhouse and the
Client mutually agree to be reasonable and appropriate as soon as possible, including but not limited to
temporary fixes, patches and corrective releases supplied to Carbonhouse's clients generally. All service
requests will be provided and responded to consistent with those detailed in Section 15, herein.
4.

Payment & Late Fees.

Client agrees to pay Carbonhouse the fees set forth in Exhibit A. Carbonhouse will issue Client an invoice
at the end of each month during the License Period and, unless otherwise set forth in the Schedule, fees
are payable and due within thirty (30) days after the date of invoice. All stated fees are exclusive of taxes
or duties of any kind. Client will be responsible for, and will promptly pay, all taxes and duties of any kind
(including but not limited to sales, use and withholding taxes) associated with this Agreement or Client’s
use of the Carbonhouse Platform, except for taxes based on Carbonhouse’s net income. If Carbonhouse
is required to collect any tax for which Client is responsible, Client agrees to pay such tax directly to
Carbonhouse.
5.

Client’s Responsibilities.

(a)
Client Content. Client shall have sole control and ownership over the Client Content,
including Client Images. Carbonhouse shall not modify or supplement any Client Content (other than
modifications strictly necessary to upload the Client Content to the Website(s)) or the Website(s) that has
been accepted by Client, except with Client’s prior written consent. Carbonhouse shall also permit Client to
electronically transmit or upload Client Content directly to the Website(s). Client shall have sole
responsibility for all content in its web pages supplied by Client and for all information or data disseminated
thereby. Client accepts final responsibility for the selection and use of all Client Images. Client hereby
grants to Carbonhouse a non-exclusive, worldwide license to use, reproduce and transfer the Client Image
solely in connection with the services and Client’s use of the Carbonhouse Platform and Carbonhouse’s
provision of the Carbonhouse Platform to Client. Client represents and warrants to Carbonhouse that Client
has all rights in the Client Image necessary and sufficient to transmit to, upload to, transfer to, process on,
store in, or cause to interface with, Client’s Account or the Carbonhouse Platform, and to grant the rights
contemplated by this Agreement, including from any third party or person featured in the Client Image.
(b)
Website Materials & Disclaimers. Client is responsible for all disclaimers on the
Website(s), which may include (without limitation) copyright notices, trademark notices, content disclaimer
and limitation of liability, statement of policy regarding permitted uses, instructions for contacting Client if
additional use is sought, policies regarding collection and use of personal information, privacy policies,
terms and conditions, and, if Client offers goods or services for sale, warranty disclaimers.
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(c)
Use of Carbonhouse Platform. Client shall be solely responsible for all claims, losses or
damage caused by or arising from Client’s use of the Carbonhouse Platform, including any output and/or
results obtained from the use thereof and for conclusions drawn from such use.
(d)
Data. Client owns all Client Data and consents to Carbonhouse’s access, collection,
transmission, storage, copying, processing, analysis and use of Client Data. Client is solely responsible for
developing and implementing all necessary data policies, including those necessary to comply with all laws
and regulations.
(e)
Data Privacy, Accessibility and Other Laws. Client is solely responsible for ensuring it is
compliant with all laws, rules, regulations, and otherwise meeting industry standards and best practices
related to its business, including, without limitation, with respect to privacy, use of consumer data, and the
protection of and accessibility for disabled consumers, including as it relates to access both in venue and
to the Website(s) (for example, ensuring compliance with Web Content Accessibility Guidelines promoted
by the World Wide Web Consortium/www.w3c.org).
6.

Carbonhouse Responsibilities.

(a)
Maintenance and Support. Except as otherwise agreed in writing by the Parties, the
Website(s) shall be accessible to Internet users twenty-four (24) hours per day, seven (7) days per week,
with the sole exception of scheduled maintenance periods, which shall last no longer than a total of one (1)
cumulative hour per calendar month and shall be performed only upon Client’s advance written approval
which approval shall not be unreasonably withheld and which shall take place between the hours of 3 a.m.
and 4 a.m. Eastern Standard Time. Carbonhouse will notify Client at least twenty-four (24) hours in advance
of any such scheduled maintenance. Scheduled maintenance will not be deemed to be a failure to provide
services in accordance with this Agreement.
(b)
Response and Investigation. Carbonhouse shall respond to inquiries to investigate within
24 hours. Inquiries to Carbonhouse to investigate urgent issues will be responded to within two (2) hours.
If reported Deficiencies result from: (i) malfunctions of Client equipment or software, (ii) improper Client
operator procedure or misuse of the Carbonhouse Platform by Client, (iii) modifications or changes made
to the Carbonhouse Platform without Carbonhouse's prior written approval, or (iv) Client developed
features, then (a) the Carbonhouse shall not be deemed to be in breach of the Agreement and (b)
Carbonhouse shall use commercially reasonable efforts to correct the Deficiencies as an additional
service at the Client’s expense at Carbonhouse’s then-standard rates for such services.
(c)
Insurance. During the Term of this Agreement, Carbonhouse shall maintain, at its expense,
insurance meeting the requirements listed in the Insurance Document attached to this contract.
Carbonhouse shall provide proof of such insurance to Client upon execution of the contract.
7.

Client Assumption of Risk.

Client acknowledges and agrees that, despite Carbonhouse’s best efforts, circumstances beyond
Carbonhouse’s control may cause disruption in the Services provided by Carbonhouse. Client therefore
acknowledges and agrees that Carbonhouse shall not be liable to the Client for the following:
(a)
Third Party Disruption of Client Data.
Any loss, destruction, alteration, unauthorized
disclosure or corruption of Client Data caused by any third-party. CARBONHOUSE’S EFFORTS TO
RESTORE LOST OR CORRUPTED CLIENT DATA PURSUANT TO THIS SECTION 7 SHALL
CONSTITUTE CARBONHOUSE’S SOLE LIABILITY AND CLIENT’S SOLE AND EXCLUSIVE REMEDY
IN THE EVENT OF ANY LOSS OR CORRUPTION OF CLIENT DATA.
(b)
Force Majeure. Any harm, liability or damage caused by a Force Majeure condition
(including, but not limited to, fire, accident, acts of God, severe weather conditions, power outages,
telecommunications interruption, war or other violence, or any law, order, proclamation, regulation,
ordinance, demand or requirement of a government agency).
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8.

Ownership & Use of Platform.

(a)
Ownership. Carbonhouse and its licensors reserve sole and exclusive ownership of the
Carbonhouse Platform, and all copyrights, patents, trademarks, and other intellectual property rights
therein. The parties acknowledge and agree that the Carbonhouse Platform does not include Client
Content. Client may not remove, alter, or obscure any copyright, trademark, or other proprietary rights
notices appearing on the Carbonhouse Platform. If Client provides Carbonhouse with any suggestions,
comments, or other feedback regarding the Carbonhouse Platform (“Feedback”), Client acknowledges that
such Feedback will become the exclusive property of Carbonhouse, and Carbonhouse may use (or not
use) any such Feedback in any manner and for any purpose, without compensation to Client and without
implying or creating any interest on Client’s part in any of Carbonhouse’s products or services that may be
based on such Feedback. Client hereby irrevocably assigns and agrees to assign to Carbonhouse all right,
title, and interest in any Feedback Client provides.
(b)
License. Subject to the terms and conditions of this Agreement, and solely for Client's and
the Client Group’s business purposes and not for resale or distribution to third parties, Carbonhouse grants
the Client Group a limited, non-exclusive, non-transferable, revocable license during the License Period to
access and use the Carbonhouse Platform via Carbonhouse’s cloud-based services (subject to Client’s
having a valid Account as described in Section 11(b) below), solely to execute, publish, display, transmit,
manage the Client website(s) on the World Wide, in accordance with the terms and conditions of this
Agreement. Other than as provided herein, the Client shall have no other rights, whatsoever, with respect
to its use of the Carbonhouse Platform. Therefore, without the express written permission of Carbonhouse,
Client shall have no right to the use of or license in the Carbonhouse Platform upon replacement or redesign
of the Client website(s) with the design, content, programming or website architecture developed, produced
or created by anyone other than Carbonhouse or to the use of the Carbonhouse Platform for any purpose
other than as expressly set forth in this Agreement. Under no circumstances may the Client duplicate,
distribute or sell the Carbonhouse. Client shall not permit any third party other than the Client Group to use
the Carbonhouse Platform or any part thereof, except as may be required for a third party to access,
support, and use the Website(s). Client’s rights in the Carbonhouse Platform will be limited to those
expressly granted in this Agreement. Carbonhouse and its licensors reserve all rights and licenses in and
to the Carbonhouse Platform not expressly granted to Client under this Agreement.

9.

Compliance with Laws.

Each Party will comply with all laws, rules, regulations, and industry standards and best practices (“Laws”)
applicable to such Party and its business in any country in which they do business under this Agreement,
including but not limited to such Laws as may relate to collection, use, or storage of data. By way of example
and not limitation, Client shall be responsible to ensure its compliance with all Laws related to the protection
of and accessibility for disabled consumers, including as it relates to access both to its venues and events
and to the Website(s) (for example, ensuring compliance with Web Content Accessibility Guidelines
promoted by the World Wide Web Consortium/www.w3c.org).
10.

Confidential Information.

The parties agree that they will not disclose any Confidential Information to any unauthorized third party
and will not use the other party’s Confidential Information for any purpose other than for the performance
of the rights and obligations hereunder during the term of this Agreement without the prior written consent
of the other party. The parties further agree that Confidential Information shall remain the sole property of
the other party and that they will take all reasonable precautions to prevent any unauthorized disclosure of
Confidential Information by their employees. No license shall be granted by one party to the other with
respect to Confidential Information disclosed hereunder unless otherwise expressly provided herein. Upon
the request of either party, the other party will promptly return all Confidential Information furnished
hereunder and all copies thereof. “Confidential Information” shall include any program, licenses and all
other information that would reasonably be considered confidential, whether or not marked as confidential,
including but not limited to information relating to a party’s technology, finances, customer information, trade
secrets, know-how, employees, customers, website visitors, organization, activities, policies, written
4
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reports, findings, conclusions, recommendations, or reporting data and analysis or products or other
confidential information disclosed hereunder in writing, orally, or by drawing or other form. Notwithstanding
the foregoing, Confidential Information shall not include information which: (i) is known to the receiving
party at the time of disclosure; (ii) is or become publicly known through no wrongful act of the receiving
party; (iii) is rightfully received from a third party without restriction on disclosure; (iv) is independently
developed by the receiving party; (v) is furnished to any third party by the disclosing party without restriction
on its disclosure; (vi) is approved for release upon a prior written consent of the disclosing party; or (vii) is
disclosed pursuant to judicial order, requirement of a governmental agency or by operation of law.
11.

Trade Secrets: Acknowledgement and Protection.

(a)
Acknowledgement. Client acknowledges that the Carbonhouse Platform contains trade
secrets of Carbonhouse and its licensors, and, in order to protect such trade secrets and other interests
that Carbonhouse and its licensors may have in the Carbonhouse Platform, Client may not, and Client
agrees not to, reverse engineer, decompile or disassemble the Carbonhouse Platform or any portion
thereof, or otherwise attempt to create or derive the source code. In addition, Client may not, and Client
agrees not to: (i) sell or sublicense the Carbonhouse Platform; (ii) modify the Carbonhouse Platform; (iii)
distribute or copy the Carbonhouse Platform in whole or in part except as required by applicable law; (iv)
use the Carbonhouse Platform in any unlawful manner, for any unlawful purpose, or in any manner
inconsistent with this Agreement or Carbonhouse’s applicable documentation; (v) access or use any areas
of the Carbonhouse Platform for which Carbonhouse has not granted Client authorization, or tamper or
interfere with Carbonhouse’s computer systems or the technical delivery systems of Carbonhouse’s
providers; or (vi) encourage, authorize, or enable anyone to do any of the foregoing.
(b)
Account Protection. In order to access and use the Carbonhouse Platform without making
vulnerable the trade secrets contained therein, Client will need to register and create an account
(“Account”). Client agrees to provide accurate, current and complete information about the Client Account,
which includes all individual Authorized User Accounts. Carbonhouse reserves the right to suspend or
terminate the Client Account or any individual Authorized User’s Account, if any information provided during
the registration process or thereafter is or becomes inaccurate, false or misleading. Client is responsible
for maintaining the confidentiality of Client’s passwords and Account, including all user names and
passwords information assigned to its Authorized Users, and agrees to notify Carbonhouse if any of the
passwords is lost, stolen, or disclosed to an unauthorized third-party, or otherwise may have been
compromised. Client is responsible for all activities that occur under the Client Account, including the
activities carried out by individual employees. Client acknowledges and agrees that Carbonhouse is not
required to monitor or police communications or data transmitted through the Carbonhouse Platform and
that Carbonhouse shall not be responsible for the content of any such communications or transmissions.
Client shall use the Carbonhouse Platform exclusively for authorized and legal purposes, consistent with
all applicable laws, regulations and the rights of others. Client shall keep confidential and not disclose to
any third-parties, and shall ensure that Authorized Users keep confidential and do not disclose to any thirdparties, any user identifications, account numbers or account profiles.
12.

Termination.

Termination for Cause Either party may terminate this Agreement (i) if the other party breaches any material
term of this Agreement and fails to cure such breach within thirty (30) days after receipt of a written notice
thereof or (ii) upon the other party’s initiation of any proceeding under applicable bankruptcy or insolvency
laws which is not dismissed within thirty (30) days and such party is unable to perform its obligations under
this Agreement. Carbonhouse may suspend Client’s Account (including individual Authorized User’s
Account) and Client’s use of the Carbonhouse Platform as Carbonhouse deems appropriate to prevent,
investigate, or otherwise address any suspected misuse of the Carbonhouse Platform or until any past due
amounts have been paid. Upon either party’s request, the other party shall return to the requesting party
any data, records, or other materials belonging to the requesting Party, including without limitation, all
Confidential Information. Upon any termination, the Carbonhouse Platform and the Client website(s) shall
be promptly returned to Carbonhouse and any Client Content shall be promptly returned to Client in a
commercially standard format. Termination of this Agreement shall not limit either party from pursuing any
other remedies available to it, including injunctive relief, nor shall termination relieve Client of its obligation
to pay all charges that have accrued prior to such termination for the services.
5
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Termination for Convenience. Either party may terminate this Contract upon sixty (60) days written notice
to the other party for any reason without penalty.
Termination for Lack of Funding. In the event funding is not available to continue with services as written,
the Client reserves the right to cancel the contract for convenience with no financial obligation to the
Contractor, Subcontractors or other stakeholders besides the amount due for services rendered prior to
notice of cancellation. The Client may terminate the resulting contract in whole or in part when funding is
not lawfully available for expenditure or when sources of funding are terminated, suspended, reduced, or
otherwise not forthcoming through no fault of the Client. In the event of unavailability of funds to pay any
amounts due under the resulting Contract, the Client shall immediately notify the Contractor and the
resulting contract shall terminate without penalty or expense to the Client. Upon termination, the Client
shall pay Contractor for any approved and documented services completed up to the date of termination,
but not to exceed the maximum amount allowed by the resulting Contract.

13.

Disclaimers.

(a) The Carbonhouse Platform is provided “as is,” exclusive of any warranty whatsoever.
Carbonhouse makes no warranty that the Carbonhouse Platform will meet Client’s requirements or be
available on an uninterrupted, secure, or error-free basis.
(b) Carbonhouse expressly disclaims any warranties and conditions, express or implied, including
but not limited to any implied warranties and conditions of merchantability, fitness for a particular purpose,
and noninfringement, and any warranties and conditions arising out of course of dealing or usage of trade.
No advice or information, whether oral or written, obtained concurrently from Carbonhouse or elsewhere
will create any warranty or condition not expressly stated in this agreement.
14.

Indemnity.

(a) Client. Client will indemnify, defend and hold harmless Carbonhouse and its officers, directors,
employee and agents, from and against any third-party claims, disputes, demands, liabilities, damages,
losses, and costs and expenses, including, without limitation, reasonable legal and professional fees,
arising out of or in any way connected with (i) Client’s access to or use of the Carbonhouse Platform
otherwise than in accordance with this Agreement, (ii) Client Images, (iii) Client Content, or (iv) the Client
Data, provided that Carbonhouse: (a) promptly notifies Client in writing of the claim; (b) grants Client sole
control of the defense and settlement of the claim; and (c) provides Client, at Client’s expense, with all
assistance, information and authority reasonably required for the defense and settlement of the claim.
(b) Carbonhouse. Carbonhouse will indemnify, defend and hold harmless Client and its Board
Members, directors, employee and agents, from and against any claims, disputes, demands, liabilities,
damages, losses, and costs and expenses, including, without limitation, reasonable legal and professional
fees, to the extent that it is based upon a third-party claim that the Carbonhouse Platform, as provided by
under this Agreement and used within the scope of this Agreement, infringes or misappropriates any
intellectual property right in any jurisdiction, and will pay any costs, damages and reasonable attorneys’
fees attributable to such claim that are awarded against Client, provided that Client: (i) promptly notifies
Carbonhouse in writing of the claim; (ii) grants Carbonhouse sole control of the defense and settlement of
the claim; and (iii) provides Carbonhouse, at Carbonhouse’s expense, with all assistance, information and
authority reasonably required for the defense and settlement of the claim. If use of any of the Carbonhouse
Materials and/or Carbonhouse Platform is, or in Carbonhouse’s reasonable opinion is likely to be, the
subject of a claim specified this section, then Carbonhouse may, at its sole option and expense: (a) procure
for Client the right to continue using the Carbonhouse Materials and/or Carbonhouse Platform; (b) replace
or modify the Carbonhouse Materials and/or Carbonhouse Platform so that it is non-infringing while
maintaining substantially equivalent in function to the original Carbonhouse Materials and/or Carbonhouse
Platform; or (c) if options (a) and (b) above cannot be accomplished despite Carbonhouse’s reasonable
efforts, then Carbonhouse or Client may terminate this Agreement and Carbonhouse will provide pro rata
refund of unused/unapplied fees paid in advance for any applicable subscription term.
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(c) The provisions of this Section 14 set forth Carbonhouse’s sole and exclusive obligations, and
Client’s sole and exclusive remedies, with respect to infringement or misappropriation of intellectual
property rights of any kind.
15.

Limitation of Liability.

Except for liability arising from a breach of Section 9 or from indemnification obligations under Section 14,
either party’s total liability to the other from all causes of action and under all theories of liability will be
limited to an amount equal to the amounts paid to Carbonhouse by Client for the Platform in the 12 months
immediately preceding the events giving rise to the liability or, in the case of Client’s liability only, to an
amount equal to such amounts plus all outstanding amounts then owed by Client under this Agreement.
Neither party will be liable to the other for any incidental, special, consequential or punitive damages, or for
costs of substitute goods or services, or for loss of profits, data, use, goodwill, or other intangible losses,
arising in any way out of this Agreement or resulting from Client’s access to, use of, or inability to access
or use the Carbonhouse Platform, whether based on warranty, contract, tort (including negligence) or any
other legal theory, whether or not the party has been informed of the possibility of such damage, and even
if an exclusive remedy set forth herein is found to have failed of its essential purpose.
16.

Miscellaneous.

(a)
Assignment. Client or Carbonhouse may not assign this Agreement without prior written
consent. Subject to the foregoing, this Agreement will bind and benefit the Parties and their respective
successors and assigns.
(b)
No Election of Remedies. Except as expressly set forth in this Agreement, the exercise by
either Party of any of its remedies under this Agreement will not be deemed an election of remedies and
will be without prejudice to its other remedies under this Agreement or available at law or in equity or
otherwise.
(c)
Severability. If any provision of this Agreement is held invalid or unenforceable by a court
of competent jurisdiction, the remaining provisions of this Agreement will remain in full force and effect, and
the provision affected will be construed so as to be enforceable to the maximum extent permissible by law.
(d)
Survivability. Rights and obligations under this Agreement which by their nature should
survive (including, without limitation, obligations of confidentiality, privacy and data protection, warranties
and indemnification) will remain in effect after termination or expiration of this Agreement. No termination
of this Agreement will relieve the applicable party from liability arising from breach of this Agreement on or
prior to the termination date.
(e)
Notices. All notices required or permitted under this Agreement will be in writing, will
reference this Agreement, and will be deemed given: (i) when delivered personally; (ii) one (1) business
day after deposit with a nationally-recognized express courier, with written confirmation of receipt; (iii) three
(3) business days after having been sent by registered or certified mail, return receipt requested, postage
prepaid; or (iv) twenty-four (24) hours after having been sent via electronic mail to the identified contact
person. All such notices will be sent to the addresses set forth below or to such other address as may be
specified by either Party to the other Party in accordance with this Section.
If notice to carbonhouse, llc:
Carbonhouse LLC
5727 Westpark Drive, Suite 108
Charlotte, NC 28217
Attn: Brandon Lucas
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If notice to [Client}:
West Haymarket JPA
Pinnacle Bank Arena
Tom Lorenz
400 Pinnacle Arena Drive
Lincoln, NE 68508
(f)
Dispute Resolution. This Agreement and any action related thereto will be governed by
the laws of the State of Nebraska without regard to its conflict of laws provisions. Client and Carbonhouse
irrevocably consent to the jurisdiction of, and venue in, the state or federal courts located in the State of
Nebraska for any disputes arising under this Agreement.
(g)
Waiver. The failure by either Party to enforce any provision of this Agreement will not
constitute a waiver of future enforcement of that or any other provision. The waiver of any such right or
provision will be effective only if in writing and signed by a duly authorized representative of each Party.
(h)
Entire Agreement. This Agreement constitutes the complete and exclusive agreement of
the Parties with respect to its subject matter and supersedes all prior understandings and agreements,
whether written or oral, with respect to its subject matter. Any waiver, modification or amendment of any
provision of this Agreement will be effective only if in writing and signed by the Parties hereto.
(i) Counterparts. This Agreement may be executed in counterparts, each of which will be deemed
an original, but all of which together will constitute one and the same instrument.
IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.
Carbonhouse, LLC

West Haymarket Joint Public Agency

By:

By: _____________________

Name: Brandon Lucas

Name: ___________________

Title: V.P Sales & Operations

Title: _____________________
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EXHIBIT A
Carbonhouse Fees

Website Hosting Fee (per website hosted by the Platform)
Unlimited hosting, license and support services
Extensive update, maintenance or administrative
services
Deficiency services

$650 per month
Current rate card
$225.00/hr.
Current rate card
$225.00/hr.

rate

which

is

currently

rate

which

is

currently

rate

which

is

currently

New Features and Functionality Fee
New features and functionality

Current rate
$225.00/hr.

card

All Website Hosting Fees and New Feature and Functionality Fees shall increase by 5% at time of
renewal, unless otherwise agreed to in writing by the parties.
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EXHIBIT B
[Web Design and Development Proposal]

EXHIBIT B
carbon house Website Proposal // Pinnacle Bank Arena

APPENDIX// SERVICE LEVEL AGREEMENT

SERVICE LEVEL AGREEMENT
We shall ensure that a fully staffed help desk is available for reporting problems (as defined below) and making requests from 9:00
BST to 23:00 BST on week days ("Working Hours"), excluding public holidays. Resources will be available after hours, weekends and
on public holidays for reporting and resolution of suspected or actual Priority 1 Problems (as defined below). All requests must be
submitted through appropriate ticket requests system as created for client by carbonhouse.

1 HIGH

A problem that causes a threat to revenue. E.g. server is down, the website is down.

2 MEDIUM

A problem that requires urgent attention, and is a minor threat to revenue. E.g. Footer logos not
displaying properly, Event Tagline not displaying.

3LOW

A cosmetic issue, usability issue, or problem that exists that does not impact revenue

4 MINOR ENHANCEMENT

Any minor requests for additional functionality or for a change in existing functionality. These
requests are subject to scoping

5.MAJORENHANCEMENT

Majorfeatures or new additions that require scoping

For Priority 1 Problems updates will be provided at least hourly.
Resolution of Priority 1 and 2 are covered by this SLA. Priority 3, 4, 5 requests will be scoped, and time and cost estimates provided.
For purposes of this Service Level Agreement, "Problem" shall mean any lack of availability of the Website (or any part thereof) so
that it cannot be accessed by a user and/or a complete or partial failure or function degradation of all or any part of the Website.
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PRIORITY

INITIAL RESPONSE

MAXIMUM RESOLUTION TIME

1 HIGH

30 Minutes

3 Hours

2 MEDIUM

12 Hours

24-48 Hours

3LOW

24 Hours

Friday-Sunday requests Monday End of Day Resolution
Monday-Tuesday requests Wednesday End of Day Resolution
Wednesday-Thursday requests Friday End of Day Resolution

4 MINOR ENHANCEMENT

2-3 Days

Previous Sunday-Wednesday Requests Tuesday End of Day
Resolution
Previous Thursday- Saturday requests Thursday End of Day
Resolution

5.MAJORENHANCEMENT

7 Days for Review/Scoping

As agreed between the parties

*Initial Response Time: Elapsed time between Problem receipt and the first response back to the user that reported the problem or raised the request through the support system.

**Maximum Resolution Time or total solution time is the total time between Problem or request receipt and Problem or request closing less waiting time (being the time it takes you to respond to any
relevant and reasonable questions that we ask). This does not constitute a guaranteed response time and in all cases we will use our best endeavors to resolve issues within the appropriate resolution
time.
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DATE (MM/DD/YYYY)

6/4/2019

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).
NAME:'~'
PHONE

PRODUCER
The Liberty Company Insurance Brokers

De Soto Ave,

Suite

LLC

(8 6 6) 835 - 6983

NAIC #

INSURER A: Travelers Property Casualty Co of Amerj

25674

INSURER B : Travelers Indemnity Company of CT

25682

INSURER c : Llovd. s

*See attached for a l l named Insured(s)
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I ~f;~, Nol:

(818)914-3960

INSURERISI AFFORDING COVERAGE

91367

INSURED

425

Shelby Landucci

c~•\:

250
CA

Woodland Hills

AXS Group,

Nn

~~D~~SS: Slanducci @libertycompany . com

#0079653

CA License

5955

IA l r>

of London

INSURER D :

11th Street

INSURER E:

90015

CA

Los Angeles

INSURER F:

CERTIFICATE NUMBER:19-20

COVERAGES

REVISION NUMBER:

GL , AU , Cyber/Tech

THIS IS TO CERTIFY THAT THE POLICIES OF INSURA NCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOV E FOR THE POLICY PERIOD
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CERTIFICATE MAY BE ISSUED OR MAY PERTAIN , THE INS URANCE A FFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS ,
EXCLUSIONS A ND CONDITIONS OF SUCH POLICIES . LIMITS SHOW N MAY HAVE BEEN REDUCED BY PA ID CLA IMS .
ADDL SUBR
POLICYEFF
POLICY EXP
INSR
LIMITS
TYPE OF INSURANCE
POLICY NUMBER
"'"n >An<n
IMM/DD/YYYYI IMM/DD/YYYYI
LTR

-

x

A

COMMERCIAL GENERAL LIABILITY

D

[i] occuR

CLAIMS-MADE

ZLP 31M98 30A

-

6/1/201 9

6/1/2020

GE N'L AGGREGATE LIMIT APPLIES PER:

~

POLICY DPROJECT

DLOC

B

ANY AUTO
ALL OWNED
AUTOS

-

HIRED AUTOS

-

UMBRELLA LIAB

-

--

SCHEDULED
AUTOS
NON-OWNED
AUTOS

x

EXCESS LIAB

BA 9K50 642 4

6/1/2019

6/ 1 /2020

H

1,000,000

$

300 , 000

MED EXP (Any one person)

$

10,000

PERSO NAL & ADV INJ URY

$

1,000,000

GENERALAGG REGATE

$

2,0 0 0,000

PRODUCTS - COMP/OP AGG

$

2,000,000

iEa accidenO-

COMBINED SINGLE LI MIT

$

BODILY INJURY (Per person)

$

BODILY INJURY (Per acci dent)

$

rp~~~~~J.in~AMAGE

$

1 , 000,000

$

OCCUR

EACH OCCURRENCE

$

CLAIMS-MADE

AGGREGATE

$

I I

OED
RETENTI ON $
WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY
ANY PROPRIETORIPARTNERIEXECUTIVE
OFFICERIMEMBER EXCLUDED?
(Mandatory in NH)

I ~~fruTE I I OTHER

Y/N
D

N/A

If yes, describe under

DESCRIPTION OF OPERATI ONS below

c

$

$

OTHER:
AUTOMOBILE LIABILITY

-x

EACH OCCURRENCE
DAMAGE TO RENTED
PREMISES IEa occurrence\

Cyber/ Professional Liab

W2 33471 9020 1

6/ 1 /20 19

6/ 1 /2020

$

E.L. EACH ACCIDENT

$

E.L. DISEAS E - EA EMPLOYEE

$

E.L. DISEAS E - POLI CY LI MIT

$

$10 , 000 , 000

Limit :

inc luding Data Storage
DESCRIPTION OF OPERATIONS I LOCATIONS I VEHICLES {ACORD 101 , Additional Remarks Schedule, may be attached if more space is required}

CANCELLATION

CERTIFICATE HOLDER

Carbon House

5727

Westpark Drive,

Charlotte,

NC

28217

Suite

108

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE
Shelby Landuc ci/SLAND
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AXS Dig i t al Media Group , LLC
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AXS Digital, LLC
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Carbonhouse LLC

Limited Liability Company

Flash Seats Vertical Alliance

Limited Liab i l i ty Company

Flash Seats . LLC
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Introduce: 1-15-20

RESOLUTION NO.
1
2
3
4
5
6
7

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public
Agency:
That the Financial Audit and Management Letter and Report from BKD CPAs & Advisors
LLP for the period ending August 31, 2019, is hereby accepted.
The City Clerk is directed to return a fully-executed copy of this Resolution to Brandon
Kauffman, Finance Director.
Adopted this _____ day of January, 2020.
Introduced by:
___________________________________

Approved as to Form & Legality:

West Haymarket Joint Public Agency
Board of Representatives

_________________________________
Legal Counsel for
West Haymarket Joint Public Agency

___________________________________
Leirion Gaylor Baird
___________________________________
Tim Clare
___________________________________
Tammy Ward

Board of Representatives and Management
West Haymarket Joint Public Agency
Lincoln, Nebraska
As part of our audit of the financial statements of the West Haymarket Joint Public Agency (herein
referred to as the “Agency”) as of and for the year ended August 31, 2019 we wish to communicate the
following to you.
AUDIT SCOPE AND RESULTS
Auditor’s Responsibility Under Auditing Standards Generally Accepted in the United States of
America and the Standards Applicable to Financial Audits Contained in Government Auditing
Standards Issued by the Comptroller General of the United States
An audit performed in accordance with auditing standards generally accepted in the United States of
America and the standards applicable to financial audits contained in Government Auditing Standards
issued by the Comptroller General of the United States is designed to obtain reasonable, rather than
absolute, assurance about the financial statements. In performing auditing procedures, we establish
scopes of audit tests in relation to the financial statements taken as a whole. Our engagement does not
include a detailed audit of every transaction. Our engagement letter more specifically describes our
responsibilities.
These standards require communication of significant matters related to the financial statement audit that
are relevant to the responsibilities of those charged with governance in overseeing the financial reporting
process. Such matters are communicated in the remainder of this letter or have previously been
communicated during other phases of the audit. The standards do not require the auditor to design
procedures for the purpose of identifying other matters to be communicated with those charged with
governance.
An audit of the financial statements does not relieve management or those charged with governance of
their responsibilities. Our engagement letter more specifically describes your responsibilities.
Qualitative Aspects of Significant Accounting Policies and Practices
Significant Accounting Policies
The Agency’s significant accounting policies are described in Note 1 of the audited financial statements.
The following accounting policies and practices are of significant importance to the Agency’s financial
statements:



Fund accounting and the reconciliation of the governmental fund and government-wide
financial statements
Revenue recognition in accordance with contractual arrangements

Alternative Accounting Treatments
No matters are reportable.
Management Judgments and Accounting Estimates
Accounting estimates are an integral part of financial statement preparation by management, based on its
judgments. The following area involves a significant area of such estimates for which we are prepared to
discuss management’s estimation process and our procedures for testing the reasonableness of that
estimate:


Federal interest subsidy receivable

Financial Statement Disclosures
The following areas involve particularly sensitive financial statement disclosures for which we are
prepared to discuss the issues involved and related judgments made in formulating those disclosures:






Disclosures about fair value of assets and liabilities
Contractual arrangements
Related party transactions
Commitments
Subsequent events

Audit Adjustments
During the course of any audit, an auditor may propose adjustments to financial statement amounts.
Management evaluates our proposals and records those adjustments which, in its judgment, are required
to prevent the financial statements from being materially misstated. A misstatement is a difference
between the amount, classification, presentation or disclosure of a reported financial statement item and
that which is required for the item to be presented fairly in accordance with the applicable financial
reporting framework.
Areas in which adjustments were proposed and recorded include:


Capital assets and sale of assets

Auditor’s Judgments About the Quality of the Entity’s Accounting Principles
No matters are reportable.
Disagreements with Management
No matters are reportable.
Other Material Communications
Listed below are other material communications between management and us related to the audit:



Management representation letter (attached)
We orally communicated to management a deficiency in internal control identified during our
audit that was not considered a material weaknesses or significant deficiency
2

OTHER MATTER
We observed the following matter and offer this comment and suggestion with respect to a matter which
came to our attention during the course of the audit of the financial statements. Our audit procedures are
designed primarily to enable us to form an opinion on the financial statements and, therefore, may not
bring to light all weaknesses in policies and procedures that may exist. However, this matter is offered as
a constructive suggestion for the consideration of management as part of the ongoing process of
modifying and improving financial and administrative practices and procedures. We can discuss this
matter further at your convenience and may provide implementation assistance for changes or
improvements.
New Accounting Pronouncement
Governmental Accounting Standards Board Statement No. 87
The Governmental Accounting Standards Board (GASB) has issued Statement No. 87, Leases (GASB
87). GASB 87 establishes a single approach to accounting for and reporting leases by state and local
governments based on the principle that leases are financing of the right to use an underlying asset.
The main rules of GASB 87 with respect to government entities that are lessees require that the lessees:



Recognize: (a) a lease liability and (b) an intangible asset representing the lessee’s right to
use the leased asset; and
Report in its financial statements: (a) amortization expense for using the lease asset over the
shorter of the term of the lease or the useful life of the underlying asset, (b) interest expense
on the lease liability and (c) note disclosures about the lease.

Under GASB 87, government entities that are lessors must:



Recognize: (a) a lease receivable and (b) a deferred inflow of resources and continue to report
the leased asset in its financial statements; and
Report in its financial statements: (a) lease revenue, recognized over the term of the lease,
corresponding with the reduction of the deferred inflow, (b) interest income on the
receivable; and (c) note disclosures about the lease.

GASB 87 provides exceptions from the single-approach for short-term leases, financed purchases, leases
of assets that are investments, and certain regulated leases. GASB 87 also addresses accounting for lease
terminations and modifications, sale-leaseback transactions, nonlease components embedded in lease
contracts (such as service agreements), and leases with related parties.
This statement will be effective for the Agency’s fiscal year ending August 31, 2021.
*****
This communication is intended solely for the information and use of management, Board of
Representatives, and others within the Agency and is not intended to be and should not be used by anyone
other than these specified parties.

January 6, 2020
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CITY OF

LINCOLN'"
,.-NEBRASKA

FINANCE DEPARTMENT
555 S.10th St Suite 103 Lincoln, NE 68508
(402) 441-7411 fax:(402) 441-8325

lincoln.ne.gov

West Haymarket Joint Public Agency
555 South 10th Street
Lincoln, Nebraska 68508

January 6, 2020

BKD, LLP
Ce1iified Public Accountants
1248 "O" Street, Suite 1040
Lincoln, Nebraska 68508

We are providing this letter in connection with your audit of our financial statements as of and
for the year ended August 31, 2019. We confirm that we are responsible for the fair presentation
of the financial statements in conformity with accounting principles generally accepted in the
United States of America. We are also responsible for adopting sound accounting policies,
establishing and maintaining effective internal control over financial repo1iing, operations and
compliance, and preventing and detecting fraud.
Ce1iain representations in this letter are described as being limited to matters that are material.
Items are considered material, regardless of size, if they involve an omission or misstatement of
accounting inf01mation that, in light of surrounding circumstances, makes it probable that the
judgment of a reasonable person relying on the information would be changed or influenced by
the omission or misstatement.
We confirm, to the best of our knowledge and belief, the following:
1.

We have fulfilled our responsibilities, as set out in the terms of our engagement
letter dated July 29, 2019, for the preparation and fair presentation of the financial
statements in accordance with accounting principles generally accepted in the
United States of America.

2.

We acknowledge our responsibility for the design, implementation and
maintenance of internal control relevant to the preparation and fair presentation of
financial statements that are free from material misstatement, whether due to
fraud or e1rnr.

3.

We acknowledge our responsibility for the design, implementation and
maintenance of internal control to prevent and detect fraud .

4.

We have reviewed and approved a draft of the financial statements and related
notes referred to above, which you prepared in connection with your audit of our
financial statements. We acknowledge that we are responsible for the fair
presentation of the financial statements and related notes.

5.

We have provided you with:
(a)

Access to all information of which we are aware that is relevant to the
preparation and fair presentation of the financial statements such as records,
documentation and other matters.

(b)

Additional information that you have requested from us for the purpose of
the audit.

(c)

Umestricted access to persons within the entity from whom you determined
it necessary to obtain audit evidence.

(d)

All minutes of meetings of the governing body held through the date of this
letter.

(e)

All significant contracts and grants.

6.

All transactions have been recorded in the accounting records and are reflected in
the financial statements.

7.

We have informed you of all cuffent risks of a material amount that are not
adequately prevented or detected by entity procedures with respect to:

8.

(a)

Misappropriation of assets.

(b)

Misrepresented or misstated assets, liabilities or fund balance/net position.

We have no knowledge of any known or suspected:
(a)

Fraudulent financial reporting or misappropriation of assets involving
management or employees who have significant roles in internal control.

(b)

Fraudulent financial reporting or misappropriation of assets involving others
that could have a material effect on the financial statements.

9.

We have no knowledge of any allegations of fraud or suspected fraud affecting
the Agency received in communications from employees, customers, regulators,
suppliers or others.

10.

We have disclosed to you the identity of the entity's related parties and all the
related patty relationships and transactions of which we are aware. Related patty
relationships and transactions have been appropriately accounted for and

disclosed in accordance with accounting principles generally accepted in the
United States of America. We understand that the term related patty refers to an
affiliate; management, and members of their immediate families, component
units; and any other patty with which the entity may deal if it can significantly
influence, or be influenced by, the management or operating policies of the other.
The term affiliate refers to a party that directly or indirectly controls, or is
controlled by, or is under common control with us.
11 .

Except as reflected in the financial statements, there are no:
(a)

Plans or intentions that may materially affect call"ymg values or
classifications of assets and liabilities.

(b)

Material transactions omitted or improperly recorded in the financial
statements.

(c)

Material gain/loss contingencies requiring accrual or disclosure, including
those arising from environmental remediation obligations.

(d)

Events occun'ing subsequent to the balance sheet/statement of net position
date through the date of this letter requiring adjustment or disclosure in the
financial statements.

(e)

Agreements to purchase assets previously sold.

(f)

Restrictions on cash balances or compensating balance agreements.

(g)

Guarantees, whether written or oral, under which the Agency 1s
contingently liable.

12.

We have disclosed to you all known instances of noncompliance or suspected
noncompliance with laws and regulations whose effects should be considered
when preparing financial statements.

13.

We have disclosed to you all known actual or possible litigation and claims whose
effects should be considered when preparing the financial statements. The effects
of all known actual or possible litigation and claims have been accounted for and
disclosed in accordance with accounting principles generally accepted in the
United States of America.

14.

Adequate provisions and allowances have been accrued for any material losses
from:
(a)

Uncollectible receivables.

(b)

Purchase commitments m excess of normal requirements or above
prevailing market prices.

15.

Except as disclosed in the financial statements, we have:
(a)

Satisfactory title to all recorded assets, and they are not subject to any liens,
pledges or other encumbrances.

(b)

Complied with all aspects of contractual and grant agreements, for which
noncompliance would materially affect the financial statements.

16.

We have not been designated as a potentially responsible party (PRP or equivalent
status) by the Environmental Protection Agency (EPA) or other cognizant
regulatory agency with authority to enforce environmental laws and regulations.

17.

We have notified you of any instances of noncompliance with applicable
disclosure requirements of the SEC Rule 15c2-12 and applicable state laws.

18.

With regard to deposit and investment activities:

19.

20.

(a)

All deposit and investment transactions have been made in accordance with
legal and contractual requirements.

(b)

Disclosures of deposit and investment balances and risks in the financial
statements are consistent with our understanding of the applicable laws
regarding enforceability of any pledges of collateral.

(c)

We understand that your audit does not represent an opinion regarding the
enforceability of any collateral pledges.

With respect to any nonattest services you have provided us during the year,
including preparing a draft of the financial statements and related notes:
(a)

We have designated a qualified management-level individual to be
responsible and accountable for overseeing the nonattest services.

(b)

We have established and monitored the performance of the nonattest
services to ensure that they meet our objectives.

(c)

We have made any and all decisions involving management functions with
respect to the nonattest services and accept full responsibility for such
decisions.

(d)

We have evaluated the adequacy of the services performed and any findings
that resulted.

We acknowledge that we are responsible for compliance with applicable laws,
regulations and provisions of contracts and grant agreements.

21.

We have identified and disclosed to you all laws, regulations and provisions of
contracts and grant agreements that have a direct and material effect on the
determination of amounts in our financial statements or other financial data
significant to the audit objectives.

22.

We have identified and disclosed to you any violations or possible violations of
laws, regulations and provisions of contracts and grant agreements whose effects
should be considered for recognition and/or disclosure in the financial statements
or for your rep011ing on noncompliance.

23.

We have taken or will take timely and appropriate steps to remedy any fraud,
abuse, illegal acts or violations of provisions of contracts or grant agreements that
you or other auditors report.

24.

We have a process to track the status of audit findings and recommendations.

25.

We have identified to you any previous financial audits, attestation engagements,
performance audits or other studies related to the objectives of your audit and the
corrective actions taken to address any significant findings and recommendations
made in such audits, attestation engagements or other studies.

26.

The financial statements disclose all significant estimates and material
concentrations known to us. Significant estimates are estimates at the balance
sheet/statement of net position date which could change materially within the next
year. Concentrations refer to volumes of business, revenues, available sources of
supply, or markets for which events could occur which would significantly disrupt
normal finances within the next year. Significant assumptions used by us in
making accounting estimates, including those measured at fair value, are
reasonable.

27.

The fair values of financial and nonfinancial assets and liabilities, if any,
recognized in the financial statements or disclosed in the notes thereto are
reasonable estimates based on the methods and assumptions used. The methods
and significant assumptions used result in measurements of fair value appropriate
for financial statement recognition and disclosure purposes and have been applied
consistently from period to period, taking into account any changes in
circumstances.
The significant assumptions appropriately reflect market
pruticipant assumptions.

28.

The supplementary information required by ·the Governmental Accounting
Standards Boru·d, consisting of management's discussion and analysis, has been
prepared and is measured and presented in conformity with the applicable GASB
pronouncements, and we acknowledge our responsibility for the information. The
information contained therein is based on all facts, decisions and conditions
currently known to us and is measured using the same methods and assumptions
as were used in the preparation of the financial statements. We believe the
significant assumptions underlying the measurement and/or presentation of the

information are reasonable and appropriate. There has been no change from the
preceding period in the methods of measurement and presentation.
29.

In relation to environmental remediation, although future costs may be incurred, it
is not possible at this time to reasonably estimate the amount of any obligation for
remediation activities because of, unce1tainties with respect to assessing the extent
of contamination or the applicable regulatory requirements.
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Independent Auditor’s Report
Board of Representatives
West Haymarket Joint Public Agency
Lincoln, Nebraska
Report on the Financial Statements
We have audited the accompanying financial statements of the governmental activities and the major fund
of the West Haymarket Joint Public Agency (the Agency), a component unit of the City of Lincoln,
Nebraska, as of and for the year ended August 31, 2019, and the related notes to the financial statements,
which collectively comprise the Agency’s basic financial statements as listed in the table of contents.
Management’s Responsibility for the Financial Statements
Management is responsible for the preparation and fair presentation of these financial statements in
accordance with accounting principles generally accepted in the United States of America; this includes the
design, implementation and maintenance of internal control relevant to the preparation and fair presentation
of financial statements that are free from material misstatement, whether due to fraud or error.
Auditor’s Responsibility
Our responsibility is to express opinions on these financial statements based on our audit. We conducted
our audit in accordance with auditing standards generally accepted in the United States of America and the
standards applicable to financial audits contained in Government Auditing Standards, issued by the
Comptroller General of the United States. Those standards require that we plan and perform the audit to
obtain reasonable assurance about whether the financial statements are free from material misstatement.
An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in the
financial statements. The procedures selected depend on the auditor’s judgment, including the assessment
of the risks of material misstatement of the financial statements, whether due to fraud or error. In making
those risk assessments, the auditor considers internal control relevant to the entity’s preparation and fair
presentation of the financial statements in order to design audit procedures that are appropriate in the
circumstances, but not for the purpose of expressing an opinion on the effectiveness of the entity’s internal
control. Accordingly, we express no such opinion. An audit also includes evaluating the appropriateness
of accounting policies used and the reasonableness of significant accounting estimates made by
management, as well as evaluating the overall presentation of the financial statements.
We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for our
audit opinions.
Opinions
In our opinion, the financial statements referred to above present fairly, in all material respects, the
respective financial position of the governmental activities and the major fund of the West Haymarket Joint
Public Agency as of August 31, 2019, and the respective changes in financial position thereof for the year
then ended in accordance with accounting principles generally accepted in the United States of America.

Other Matter
Required Supplementary Information
Accounting principles generally accepted in the United States of America require that the management’s
discussion and analysis as listed in the table of contents be presented to supplement the basic financial
statements. Such information, although not a part of the basic financial statements, is required by the
Governmental Accounting Standards Board, who considers it to be an essential part of financial reporting
for placing the basic financial statements in an appropriate operational, economic or historical context. We
have applied certain limited procedures to the required supplementary information in accordance with
auditing standards generally accepted in the United States of America, which consisted of inquiries of
management about the methods of preparing the information and comparing the information for
consistency with management's responses to our inquiries, the basic financial statements and other
knowledge we obtained during our audit of the basic financial statements. We do not express an opinion or
provide any assurance on the information because the limited procedures do not provide us with sufficient
evidence to express an opinion or provide any assurance.
Other Reporting Required by Government Auditing Standards
In accordance with Government Auditing Standards, we also have issued our report dated January 6, 2020,
on our consideration of the Agency’s internal control over financial reporting and on our tests of its
compliance with certain provisions of laws, regulations, contracts and grant agreements and other matters.
The purpose of that report is solely to describe the scope of our testing of internal control over financial
reporting and compliance and the results of that testing, and not to provide an opinion on the effectiveness
of the Agency’s internal control over financial reporting or on compliance. That report is an integral part of
an audit performed in accordance with Government Auditing Standards in considering the Agency’s
internal control over financial reporting and compliance.

Lincoln, Nebraska
January 6, 2020
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Management’s Discussion and Analysis
August 31, 2019

As management of the West Haymarket Joint Public Agency (the Agency), we offer readers of the
Agency’s basic financial statements this narrative and analysis of the financial activities of the Agency
as of and for the year ended August 31, 2019. We encourage readers to consider the information
presented here in conjunction with additional information provided in the basic financial statements.
The West Haymarket Joint Public Agency was organized as a joint public agency on April 2, 2010,
created by a Joint Public Agency Agreement entered into between the City of Lincoln, Nebraska and the
Board of Regents of the University of Nebraska. The Agency is a component unit of the City of Lincoln,
Nebraska.
Overview of Basic Financial Statements
This discussion and analysis is intended to serve as an introduction to the Agency’s basic financial
statements. These basic financial statements are comprised of three components: 1) governmentwide financial statements, 2) fund financial statements and 3) notes to the financial statements.
Government-Wide Financial Statements
The government-wide financial statements are designed to provide readers with a broad overview
of the Agency’s finances in a manner similar to a private-sector business.
The statement of net position presents information on all of the Agency’s assets and liabilities with
the difference between the two reported as net position. Over time, increases or decreases in net
position may serve as a useful indicator of whether the financial position of the Agency is
improving or deteriorating.
The statement of activities presents information showing how the Agency’s net position changed
during the year. All changes in net position are reported as soon as the underlying event giving rise
to the change occurs, regardless of the timing of related cash flows. Thus, revenues and expenses
are reported in this statement for some items that will result in cash flow changes only in future
fiscal periods.
Fund Financial Statements
A fund is a grouping of related accounts that is used to maintain control over resources that have
been segregated for specific activities or objectives. The Agency, like other local governments,
uses fund accounting to ensure and demonstrate compliance with finance-related legal
requirements. Governmental funds are used to account for essentially the same functions reported
as governmental activities in the government-wide financial statements. The Agency maintains
one governmental fund – the West Haymarket JPA Fund.
The Agency is not required by the Nebraska State Budget Act to adopt an annual budget, therefore,
a budgetary comparison has not been provided in the basic financial statements.
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Management’s Discussion and Analysis
August 31, 2019

Notes to Basic Financial Statements
The notes provide additional information that is essential to a full understanding of the data
provided in the basic financial statements.
Government-Wide Financial Analysis
As noted earlier, net position may serve over time as a useful indicator of the Agency’s financial
position. In the case of the West Haymarket Joint Public Agency, as of August 31, 2019, net
position was $53,478. The Agency’s condensed financial information as of August 31, 2019 and
2018 is found below.
Condensed Statements of Net Position
2019

2018

$ 38,233,935
12,995,062
291,877,619

$ 32,220,334
15,908,194
297,963,598

Total assets

343,106,616

346,092,126

Liabilities
Unearned revenue
Other liabilities
Long-term liabilities

8,091,138
4,674,268
330,287,732

8,726,181
4,635,207
330,872,707

343,053,138

344,234,095

(37,369,127)
1,728,421
35,694,184

(31,621,297)
1,631,642
31,847,686

Assets
Equity in pooled cash and investments
Other current assets
Capital assets, net of accumulated depreciation

Total liabilities
Net Position
Net investment in capital assets
Restricted by enabling legislation
Unrestricted
Total net position

$

53,478

$

1,858,031

Total assets decreased approximately $3 million from 2018 to 2019. Investments and assets held
for resale decreased approximately $1 million and $2 million from 2018 to 2019, respectively.
Net capital assets decreased approximately $6 million primarily from depreciation on those assets,
however this decrease was offset by a similar increase in equity in pooled cash and investments.
Total liabilities remained relatively consistent from 2018 to 2019. Unearned revenue showed a
slight decrease of $635,043 from 2018 to 2019 and scheduled principal payments of $580,000
were made on the Agency’s long-term bonds payable.
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Management’s Discussion and Analysis
August 31, 2019

Government-Wide Financial Analysis - Continued
Condensed Statements of Activities
Revenues
Occupation taxes
Intergovernmental
Parking facility revenue
Suite and premium seating revenue
Investment income
Sale of assets
Other program revenues

2019

2018

$ 17,698,974
3,660,898
2,835,866
2,455,378
1,353,137
521,758
3,487,783

$ 17,058,415
3,646,109
2,461,176
2,518,529
627,122
3,662,798

32,013,794

29,974,149

8,050,176
9,416,213
16,183,391
24,037

7,833,029
5,276,961
16,206,259
58,306

33,673,817

29,374,555

Total revenues
Expenses
General government
Culture and recreation
Debt service
Capital outlay
Total expenses
Transfers (To)/From City of Lincoln, net

(144,530)

Change in Net Position

(1,804,553)

Net Position, Beginning of Year
Net Position, End of Year

(202,280)
397,314

1,858,031
$

53,478

1,460,717
$

1,858,031

Pinnacle Bank Arena, constructed by the Agency within the West Haymarket area, officially
opened in September 2013. Thus, 2019 represents the sixth full year of activity for the Agency,
while Pinnacle Bank Arena has been in operation. Total revenues increased approximately $2
million from 2018 to 2019, primarily attributed to increases in occupation taxes, parking facility
revenue and investment income. The Agency received an additional $400,000 in parking revenues
in 2019 related to the increased popularity of the Haymarket area.
Total expenses increased approximately $4.3 million from 2018 to 2019, which results from a
corresponding increase in culture and recreation expenses in 2019. Culture and recreation
expenses increased from 2018 to 2019 as a result of land being transferred to the Lincoln Parks
Foundation for future park development.
Capital Assets
The Agency’s investment in capital assets as of August 31, 2019 amounts to $291,877,619.
Additional information on the Agency’s capital assets can be found in the notes to the financial
statements.
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Management’s Discussion and Analysis
August 31, 2019

Debt Administration
At August 31, 2019, the Agency had total bonded debt outstanding of $325,400,000, which was
used to fund a portion of the Agency’s construction costs. Additional information on the Agency’s
debt can be found in the notes to the financial statements.
Occupation Taxes
Beginning January 1, 2011, occupation taxes were imposed within the City of Lincoln at a rate of
2% on bar and restaurant revenues and a rate of 4% on car rental and hotel revenues. This tax
revenue is generated to finance the activities of the Agency and is pledged to repayment of any
outstanding Agency bonds. Occupation tax revenue increased by 3.8% in 2019 compared to 2018.
The Agency expects occupation tax revenue to continue growing by 2% annually.
Financial Analysis of the Agency’s Funds
The Agency has one governmental fund, the West Haymarket JPA Fund. The West Haymarket
JPA Fund is considered a major fund and is used to account for the Agency’s general operations,
construction, and debt activities. Activity during the year ended August 31, 2019, resulted in an
increase in fund balance of $3,751,639, resulting in a total fund balance at August 31, 2019 of
$40,878,626. The fund balance is a result of the issuance of bonds in prior years, occupation tax
and donation revenue, less the Agency’s expenditures for construction, debt service and general
operations.
Request for Information
This financial report is designed to provide a general overview of the Agency’s finances for all
those with an interest in the Agency. Questions concerning any of the information provided in this
report or requests for additional financial information should be addressed to the City of Lincoln
Finance Department, 555 South 10th Street, Lincoln, NE 68508.
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Governmental Fund Balance Sheet/Statement of Net Position
August 31, 2019

Assets
Cash
Equity in pooled cash and investments
Investments
Occupation taxes receivable
Accounts receivable
Interest receivable
Due from other governments
Prepaid expenses
Assets held for resale
Capital assets, net of accumulated depreciation
of $31,388,758
Total assets
Liabilities
Accounts payable
Interest payable
Due to other City funds
Due to other governments
Security deposits
Unearned revenue
Long-term liabilities
Payable within one year
Payable in more than one year
Total liabilities
Deferred Inflows of Resources
Unavailable revenues
Fund Balance/Net Position
Fund Balance
Nonspendable
Restricted for capital projects
Restricted by enabling legislation
Assigned for debt service
Total fund balance
Total liabilities, deferred inflows of
resources and fund balance

West
Haymarket
JPA Fund
$

27,726
38,233,935
7,773,195
1,728,421
369,680
286,912
764,617
305,746
1,738,765

Adjustments
(Note 1)

Statement of
Net Position

$

$

-

See Notes to Financial Statements

27,726
38,233,935
7,773,195
1,728,421
369,680
286,912
764,617
305,746
1,738,765

291,877,619

291,877,619

51,228,997

291,877,619

343,106,616

306,967
442,572
370,471
183,000
8,091,138

3,371,258
-

306,967
3,371,258
442,572
370,471
183,000
8,091,138

605,000
329,682,732

605,000
329,682,732

333,658,990

343,053,138

9,394,148
956,223

(956,223)

-

305,746
1,040,986
1,728,421
37,803,473

(305,746)
(1,040,986)
(1,728,421)
(37,803,473)

-

40,878,626

(40,878,626)

-

$ 51,228,997

Net Position
Net investment in capital assets
Restricted by enabling legislation
Unrestricted
Total net position

-

(37,369,127)
1,728,421
35,694,184
$

53,478

(37,369,127)
1,728,421
35,694,184
$

53,478
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Statement of Governmental Fund Revenues, Expenditures and
Changes in Fund Balance/Statement of Activities
Year Ended August 31, 2019

Expenditures/Expenses
General government
Culture and recreation
Debt service
Capital outlay

West
Haymarket
JPA Fund
$

Total expenditures/expenses

7,996,618
4,136,299
16,773,200
119,482
29,025,599

Program Revenues
Naming rights and sponsorship revenue
Suite and premium seating revenue
Parking facility revenue
Charges for services
Facility lease and other rent revenue
Total program revenues
General Revenues
Occupation taxes
Intergovernmental
Investment income
Sale of assets
Total general revenues
Other Financing Sources (Uses)
Transfers from City of Lincoln
Transfers to City of Lincoln
Total other financing sources (uses)
Revenues in excess of expenditures
and other financing sources (uses)

Statement of
Activities

$

$

53,558
5,279,914
(589,809)
(95,445)
4,648,218

8,050,176
9,416,213
16,183,391
24,037
33,673,817

1,377,311
2,455,378
2,835,866
1,731,959
440,973

(62,460)
-

1,314,851
2,455,378
2,835,866
1,731,959
440,973

8,841,487

(62,460)

8,779,027

17,698,974
3,658,460
1,353,137
1,369,710

2,438
(847,952)

17,698,974
3,660,898
1,353,137
521,758

24,080,281

(845,514)

23,234,767

217,370
(361,900)

-

217,370
(361,900)

(144,530)

-

(144,530)

3,751,639

Change in Net Position

Adjustments
(Note 1)

-

(3,751,639)

-

(1,804,553)

(1,804,553)

37,126,987

(35,268,956)

1,858,031

40,878,626

$ (40,825,148)

Fund Balance/Net Position
Beginning of Year
End of Year

See Notes to Financial Statements

$

$

53,478
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Notes to Financial Statements
August 31, 2019

Note 1:

Nature of Operations and Summary of Significant Accounting Policies

Nature of Operations
The West Haymarket Joint Public Agency (the Agency) was organized as a joint public agency
under the Nebraska Joint Public Agency Act on April 2, 2010, to facilitate land acquisition,
relocation of existing businesses, environmental remediation, site preparation and the construction,
equipping, furnishing and financing of public facilities including, but not limited to, a
sports/entertainment arena, roads, streets, sidewalks, a pedestrian overpass, public plaza space,
sanitary sewer mains, water mains, electric transmission lines, drainage systems, flood control,
parking garages and surface parking lots (collectively considered the West Haymarket
Development Project or Project) for the benefit of residents of the City of Lincoln, Nebraska (the
City). The Agency was created pursuant to a Joint Public Agency Agreement entered into between
the City and the Board of Regents of the University of Nebraska.
Reporting Entity
As required by accounting principles generally accepted in the United States of America, these
basic financial statements present the financial activities of the Agency. The Agency follows the
Governmental Accounting Standards Board (GASB) accounting pronouncements, which provide
guidance for determining the governmental activities, organizations, and functions that should be
included within the financial reporting entity. GASB pronouncements set forth the financial
accountability of a governmental organization’s governing body as the basic criterion for including
a possible component governmental organization in a primary government’s legal entity. Financial
accountability includes, but is not limited to, appointment of a voting majority of the organization’s
governing body, ability to impose its will on the organization, a potential for the organization to
provide specific financial benefits or burdens and fiscal dependency.
The Agency is not financially accountable for any other organization. Under current GASB
pronouncements, the Agency has been determined to be a component unit of the City of Lincoln,
Nebraska – the primary government. As such, the Agency’s financial results are included in the
City of Lincoln, Nebraska’s Comprehensive Annual Financial Report.
Measurement Focus, Basis of Accounting, and Financial Statement Presentation
The government-wide financial statements (i.e., the statement of net position and the statement of
activities) report information on all of the Agency’s financial activities. Governmental activities
are normally supported by taxes and intergovernmental revenue which are reported as general
revenues.
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Notes to Financial Statements
August 31, 2019

Note 1:

Nature of Operations and Summary of Significant Accounting Policies Continued

Measurement Focus, Basis of Accounting, and Financial Statement Presentation Continued
The government-wide financial statements are presented using the total economic resources
measurement focus and the accrual basis of accounting. Revenues are recorded when earned and
expenses are recognized when a liability is incurred, regardless of the timing of the related cash
flows.
Governmental fund financial statements are reported using the current financial resources
measurement focus and the modified accrual basis of accounting. With this measurement focus,
the operating statement presents increases and decreases in current assets, net of liabilities, and
unassigned fund balance is a measure of available spendable resources. This means that only
current liabilities are generally included on the governmental fund balance sheet.
The statement of net position does not equal the governmental funds balance sheet at August 31,
2019, due to net capital assets, unavailable revenues and bond principal and interest that are not
payable from available spendable resources in the statement of net position.
Under the modified accrual basis of accounting, revenues are recognized as soon as they are both
measurable and available. Measurable means the amount of the transaction can be determined;
available means collectible within the current period, or soon enough thereafter, to pay liabilities of
the current period. Revenues are considered to be available if collected within 60 days after year
end. Expenditures are recorded when the related fund liability is incurred and is expected to be
paid from available spendable resources.
Occupation taxes and intergovernmental revenues are considered to be susceptible to accrual and
are recorded as revenue in the period to which they relate.
Fund Accounting
The accounts of the Agency are organized on the basis of funds. The operations of the West
Haymarket JPA Fund are accounted for with a set of self-balancing accounts that comprise its
assets, liabilities, deferred inflows and outflows of resources, fund equity, revenues and
expenditures. Resources are allocated to and accounted for in the West Haymarket JPA Fund
based upon the purposes for which they are to be spent and the means by which spending activities
are controlled.
The major fund presented in the accompanying basic financial statements is the West Haymarket
JPA Fund. The West Haymarket JPA Fund is the Agency’s only fund and is used to account for
general government operational activities.
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Notes to Financial Statements
August 31, 2019

Note 1:

Nature of Operations and Summary of Significant Accounting Policies Continued

Use of Estimates
The preparation of financial statements in conformity with accounting principles generally
accepted in the United States of America requires management to make estimates and assumptions
that affect the reported amounts of assets, liabilities and deferred inflows and outflows of resources
and disclosure of contingent assets and liabilities at the date of the financial statements and the
reported amounts of revenues, expenses and other changes in net position during the reporting
period. Actual results could differ from those estimates.
Deposits and Investments
The Agency participates in a cash management pool managed by the City. The pool consists of
bank deposits and investments. Cash balances in excess of current requirements are invested along
with cash from other City funds and interest earned on these investments is allocated monthly to
the various funds by the City Treasurer on a pro rata basis of using aggregate quarterly balances.
The Agency’s interest in the pool is shown as equity in pooled cash and investments in the
statement of net position. Fair value of the equity in the pool is the same as the value of the pool
shares determined using the fair value of the pool’s underlying investment portfolio.
The Agency may invest in certificates of deposit, in time deposits, and in any securities in which
the state investment officer is authorized to invest pursuant to the Nebraska Capital Expansion Act
and the Nebraska State Funds Investment Act and as provided in the authorized investment
guidelines of the Nebraska Investment Council and City Investment Policy in effect on the date the
investment is made. The Agency’s investments in Tax Increment Financing investments are
valued using discounted cash flow techniques.
Investment income includes interest income and the net change for the year in the fair value of
investments carried at fair value.
Occupation Taxes
Beginning January 1, 2011, occupation taxes were imposed within the City of Lincoln at a rate of
2% on bar and restaurant revenues and a rate of 4% on car rental and hotel revenues. As stated in
the related ordinance, occupation taxes, less any administrative expenses, shall be used to fund
expenditures of the Agency.
Capital Assets
Arena and infrastructure planning, design and construction costs are capitalized on the governmentwide financial statements. At August 31, 2019, certain arena and infrastructure assets were inservice, and are being depreciated on a straight-line basis over their estimated useful lives of 25-50
years.
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Notes to Financial Statements
August 31, 2019

Note 1:

Nature of Operations and Summary of Significant Accounting Policies Continued

Unearned Revenue
Unearned revenue is primarily comprised of advance payments received for various arena suites,
loge boxes and club seats, the arena naming rights and prepaid parking. Revenue for these
agreements will be recognized when the term of the related agreements commence on September 1,
2019.
Fund Balance Classification
Fund balances are shown only in the governmental fund financial statements. In accordance with
Governmental Accounting Standards Board (GASB) Statement No. 54, Fund Balance Reporting
and Governmental Fund-Type Definitions, fund balance is required to be classified into four
components – nonspendable, restricted, committed and/or assigned. These classifications are
defined as follows:
Nonspendable - includes fund balance amounts that cannot be spent either because it is not in
spendable form or because of legal or contractual restraints.
Restricted - includes fund balance amounts that are constrained for specific purposes as stipulated
by constitution; external resource providers, such as donors or creditors; or through enabling
legislation.
Committed - includes fund balance amounts that can be used only for the specific purposes
determined by a formal action of the Agency’s highest level of decision-making authority.
Assigned - includes fund balance amounts that are not classified as either nonspendable, restricted,
or committed.
When expenditures are incurred for purposes for which amounts in more than one category of fund
balance are available for use, it is the Agency’s policy to use the restricted amounts first, followed
by the committed and assigned amounts.
Net Position Classification
Net position is required to be classified into three components - net investment in capital assets;
restricted; and unrestricted. These classifications are defined as follows:
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West Haymarket Joint Public Agency
(A Component Unit of the City of Lincoln, Nebraska)
Notes to Financial Statements
August 31, 2019

Note 1:

Nature of Operations and Summary of Significant Accounting Policies Continued

Net Position Classification - Continued
Net investment in capital assets - consists of capital assets, net of accumulated depreciation,
reduced by the outstanding balances of any bonds, mortgages, notes, or other borrowings that are
attributable to the acquisition, construction, or improvement of those assets. Deferred outflows of
resources and deferred inflows of resources that are attributable to the acquisition, construction, or
improvement of those assets, if any, or related debt also should be included in this component of
net position. If there are significant unspent related debt proceeds at year-end, the portion of the
debt attributable to the unspent proceeds is not included in the calculation of net investment in
capital assets.
Restricted - consists of restricted assets, reduced by liabilities related to those assets, with
constraints placed on their use either by a) external groups such as creditors (such as through debt
covenants), contributors, or laws or regulations of other governments or b) law through
constitutional provisions or enabling legislation.
Unrestricted - consists of the assets, deferred outflows of resources, liabilities, and deferred
inflows of resources that are not included in the net investment in capital assets or restricted
components of net position.
When both restricted and unrestricted resources are available for use, it is Agency’s policy to use
restricted resources first, then unrestricted as they are needed.
Adjustments Column
The adjustments column on the governmental fund balance sheet/statement of net position
represents the recording of certain assets and liabilities as required by GASB Statement No. 34.
The adjustments column on the governmental fund balance sheet/statement of net position is
comprised of the following as of August 31, 2019:
Amounts reported for the Project Fund are different from the
statement of net position because of
Capital assets, net of accumulated depreciation
Interest payable
Unavailable revenue
Long-term liabilities
Total adjustment amount

$ 291,877,619
(3,371,258)
956,223
(330,287,732)
$ (40,825,148)
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Note 1:

Nature of Operations and Summary of Significant Accounting Policies Continued

Adjustments Column - Continued
The adjustments column on the statement of governmental fund revenues, expenditures and
changes in fund balance/statement of activities is comprised of the following for the year ended
August 31, 2019:
Amounts reported for the Project Fund are different from the
statement of activities because of
Capital outlay
Capital outlay - general government
Sale of capital asset
Depreciation expense
Debt service
Change in unavailable revenue
Total adjustment amount

Note 2:

$

95,445
7,182
(847,952)
(5,340,654)
589,809
(60,022)

$ (5,556,192)

Deposits, Investments and Investment Return

Deposits
State statutes require banks either to provide a bond or to pledge government securities to the City
Treasurer in the amount of the City’s deposits. The Agency has been allocated a portion of the
City’s pooled cash and investments. The City’s cash deposits, including certificates of deposit, are
insured up to $250,000 by the Federal Deposit Insurance Corporation (FDIC). Any cash deposits
or certificates of deposit in excess of FDIC limits are covered by collateral held in a Federal
Reserve pledge account or by an agent for the City and thus no custodial credit risk exists. No
legal opinion has been obtained regarding the enforceability of any of the collateral arrangements.
Investments
The Agency generally follows the investment policy adopted by the City Council and utilized by
the City Treasurer. The Agency may legally invest in U.S. government securities and agencies,
U.S. government sponsored agencies, and in bank repurchase agreements. It may also invest to a
limited extent in corporate bonds, bankers’ acceptances and investment agreements.
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Note 2:

Deposits, Investments and Investment Return - Continued

At August 31, 2019, the Agency had the following investments, maturities and credit ratings:
Maturities
(in Years)

Fair
Type
Tax Increment Financing Investments

Value
$

7,773,195

5 to 10
$

3,466,371

Credit Ratings

More than 10
$

Moody's/ S&P

4,306,824

Not rated

Custodial Credit Risk
For an investment, custodial credit risk is the risk that, in the event of the failure of the
counterparty, the Agency will not be able to recover the value of its investment securities that are
in the possession of an outside party.
Interest Rate Risk
Interest rate risk is the risk that changes in interest rates will adversely affect the fair values of a
government’s financial instruments or a government’s cash flows. As a means of limiting its
exposure to fair value losses arising from rising interest rates, the City’s investment policy limits
current operating funds to be invested with maturities of no longer than twenty-four months. Fixed
income investments held in construction funds, operating funds, and other nonoperating funds are
limited to ten-year maturities. Tax Increment Financing investments are allowed to exceed 10
years as the interest rates are guaranteed by the fund and the investment is made within the City’s
funds.
Credit Risk
Credit risk is the risk that an issuer or other counterparty to an investment will not fulfill its
obligations. The City’s investment policy establishes requirements for certain investment
securities to be rated at certain rates or higher without having collateral pledged to the City. The
following investment types must be rated at the minimum rates noted below:

Money Markets
Corporate Notes
Investment Agreements
Commercial Paper
Bankers’ Acceptance
Local Government Debt

S&P

Moody’s

AAm
AAAAA-1
A-1
AA

--Aa3
Aa3
P-1
P-1
Aa
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Note 2:

Deposits, Investments and Investment Return - Continued

Concentration of Credit Risk
Concentration of credit risk is the risk associated with the amount of investments the Agency has
with any one issuer that exceeds 5% or more of its total investments. Investments issued or
explicitly guaranteed by the U.S. Government are excluded from this requirement. At August 31,
2019, the Agency’s investments were comprised entirely of Tax Increment Financing investments.
Summary of Carrying Values
The carrying values of deposits and investments are as follows:
Cash
Investments
Equity in pooled cash and investments

$

27,726
7,773,195
38,233,935

$ 46,034,856

Investment Income
Investment income, consisting of interest income and fair market value adjustments, was
$1,353,137 for the year ended August 31, 2019.

Note 3:

Disclosures About Fair Value of Assets and Liabilities

Fair value is the price that would be received to sell an asset or paid to transfer a liability in an
orderly transaction between market participants at the measurement date. Fair value measurements
must maximize the use of observable inputs and minimize the use of unobservable inputs. There is
a hierarchy of three levels of inputs that may be used to measure fair value:
Level 1

Quoted prices in active markets for identical assets or liabilities

Level 2

Observable inputs other than Level 1 prices, such as quoted prices for similar assets
or liabilities; quoted prices in markets that are not active; or other inputs that are
observable or can be corroborated by observable market data for substantially the
full term of the assets or liabilities

Level 3

Unobservable inputs supported by little or no market activity and are significant to
the fair value of the assets or liabilities

Investments
The only investments held by the Agency at August 31, 2019 are Tax Increment Financing
investments, which are valued by the Agency on a recurring basis using discounted cash flow
techniques, and are classified within Level 2 of the fair value hierarchy at August 31, 2019.
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Note 4:

Capital Assets

As of August 31, 2019, the Agency’s capital assets consisted of the following:
Depreciable assets, net of depreciation
Buildings and improvements
Machinery and equipment

$ 222,643,531
353,841
222,997,372

Total depreciable assets, net of depreciation
Nondepreciable assets
Land

68,880,247
$ 291,877,619

Total capital assets, net

Capital asset activity for 2019 was:
Beginning
Balance
Buildings and improvements
Land
Machinery and equipment
Construction in progress

$ 253,849,921
69,708,404
434,455
18,922

Total capital assets

324,011,702

Less accumulated depreciation

(26,048,104)

Capital assets, net

$ 297,963,598

Additions
$

101,754
873

Reductions
$

102,627

(828,157)
(19,795)

$

$ 253,951,675
68,880,247
434,455
-

(847,952)

-

323,266,377

-

-

(31,388,758)

(847,952)

$

Ending
Balance

-

(5,340,654)
$ (5,238,027)

Transfers

$

-

$ 291,877,619

Depreciation was charged to functions/programs as follows:
General government
Culture and recreation
Total depreciation expense

$

60,740
5,279,914

$

5,340,654

In January 2019, the Agency’s board of representatives approved a Purchase Agreement with a
local developer, providing for the sale of certain property within the West Haymarket Development
Project area to the developer for approximately $1,555,000. This Purchase Agreement also
contained provisions allowing the Agency to regain title of the property if certain conditions are not
satisfied in connection with the developer’s future development of the property. Because of these
conditions, the Agency has recorded the initial installment payment from this developer, in the
amount of approximately $520,000, within unearned revenue on the balance sheet at August 31,
2019.
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Note 5:

Long-term Liabilities

Long-term liability activity for 2019 was:
Beginning
Balance
Bonds payable
Unamortized bond premium
Net bonds payable

Additions

Reductions

$ 325,980,000
4,892,707

$

-

$

580,000
4,975

$ 330,872,707

$

-

$

584,975

Ending
Balance

Due Within
One Year

$

325,400,000
4,887,732

$

605,000
-

$

330,287,732

$

605,000

In September 2010, the Agency issued $100,000,000 in General Obligation Facility Bonds,
Taxable Series 2010A. Semi-annual interest payments began in December 2010. Annual principal
payments begin in December 2020 at amounts that range from $2,440,000 to $5,855,000 with the
final maturity in December 2045. The bonds are Build America Bonds and, as such, the Agency
has elected to receive a federal subsidy of 35 percent from the United States Department of
Treasury (Treasury) for a portion of the interest payable on the bonds. The interest rates on the
bonds range from 3.50 to 5.00 percent prior to the federal subsidy. The federal subsidy reduces the
true interest cost to approximately 3.20 percent.
In December 2010, the Agency issued $67,965,000 in General Obligation Facility Bonds, Taxable
Series 2010B. Semi-annual interest payments began in June 2011. Annual principal payments
begin in December 2020 at amounts that range from $2,440,000 to $4,650,000 with the final
maturity in December 2039. The bonds are direct pay Build America Bonds, with a federal
subsidy of 35 percent from the Treasury for a portion of the interest payable on the bonds. The
interest rates on the bonds range from 4.00 to 6.00 percent prior to the federal subsidy. The federal
subsidy reduces the true interest cost to approximately 3.73 percent.
In December 2010, the Agency issued $32,035,000 in General Obligation Recovery Zone
Economic Development Bonds, Taxable Series 2010C. Semi-annual interest payments began in
June 2011. Annual principal payments begin in December 2040 at amounts that range from
$4,865,000 to $5,855,000 with the final maturity in December 2045. The bonds are direct pay
General Obligation Recovery Zone Economic Development Bonds, with a federal subsidy of 45
percent from the Treasury for a portion of the interest payable on the bonds. The interest rate on
the bonds is 6.75 percent prior to the federal subsidy. The federal subsidy reduces the true interest
cost to approximately 3.79 percent.
In August 2011, the Agency issued $100,000,000 in General Obligation Facility Bonds, Series
2011. Semi-annual interest payments began in December 2011. Annual principal payments begin
in December 2021 at amounts that range from $3,115,000 to $6,660,000 with the final maturity in
December 2042. The interest rates on the bonds range from 3.50 to 5.00 percent.
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Note 5:

Long-term Liabilities - Continued

In December 2013, the Agency issued $28,175,000 in General Obligation Facility Bonds, Series
2013. Semi-annual interest payments began in June 2014. Annual principal payments began in
December 2014 at amounts that range from $540,000 to $1,595,000 with the final maturity in
December 2043. The interest rates on the bonds range from 2.00 to 5.00 percent.
The Series 2010A, 2010B and 2010C bonds are callable at the option of the Agency in whole or in
part at any time. The Series 2011 bonds are callable at the option of the Agency in whole or in part
at any time on or after December 15, 2021. The Series 2013 bonds are callable at the option of the
Agency in whole or in part at any time on or after December 15, 2023.
All bonds were issued to provide a portion of the funds necessary to pay the costs of constructing,
equipping, furnishing, and financing the development of the West Haymarket facilities. The full
faith and credit and the taxing powers of the City are pledged for the payment of the principal and
interest on the bonds.
Annual requirements to pay principal and interest to maturity on outstanding debt is as follow:
Years Ending
August 31
2020
2021
2022
2023
2024
2025-2029
2030-2034
2035-2039
2040-2044
2045-2046

Principal
$

605,000
5,510,000
8,790,000
9,050,000
9,325,000
51,345,000
61,180,000
73,840,000
82,775,000
22,980,000

$ 325,400,000

Interest
Subsidy

Interest
$

Net
Interest

16,168,647
16,052,447
15,756,207
15,361,728
14,946,252
68,005,970
55,296,171
39,029,582
17,781,268
1,363,000

$

(3,670,161)
(3,868,253)
(3,801,967)
(3,730,836)
(3,654,326)
(16,929,888)
(14,175,013)
(10,625,301)
(5,835,241)
(555,350)

$

12,498,486
12,184,194
11,954,240
11,630,892
11,291,926
51,076,082
41,121,158
28,404,281
11,946,027
807,650

$ 259,761,272

$

(66,846,336)

$ 192,914,936

Total
Debt Service
$

13,103,486
17,694,194
20,744,240
20,680,892
20,616,926
102,421,082
102,301,158
102,244,281
94,721,027
23,787,650

$ 518,314,936

The Series 2010A, 2010B and 2010C bonds were issued as direct pay Build America Bonds and
General Obligation Recovery Zone Economic Development Bonds, respectively, in accordance
with the American Recovery and Reinvestment Act of 2009, which allows the Agency to receive a
U.S. Treasury subsidy equal to 35% and 45%, respectively, of the amount of interest payable on
those bonds. Pursuant to the requirements of the Balanced Budget and Emergency Deficit Control
Act of 1985, as amended, refund payments to certain state and local government filers claiming
refundable credits under section 6341 of the Internal Revenue Code applicable to certain qualified
bonds are subject to sequestration. The refund payments processed on or after October 1, 2019 and
on or before September 30, 2020 will be reduced by the fiscal year 2020 sequestration rate of 5.9%.
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Note 5:

Long-term Liabilities - Continued

The interest subsidy is reflected in the table above as the Agency expects to receive these payments
throughout the term of the related Bonds. Future subsidy payments are contingent on federal
regulations and are subject to change. The subsidy is reflected as intergovernmental revenue in the
Statement of Activities.

Note 6:

Lease Agreements

West Haymarket Station Lease
In 2012, the Agency entered into a lease agreement with AMTRAK for the lease and use of West
Haymarket Station (“Station”). The lease provides for a thirty-five year term, with the Agency
receiving monthly payments of $3,176, adjusted annually for inflation using the Consumer Price
Index. Income from the lease totaled approximately $41,000 during 2019 and is included in
facility lease and other rent revenue on the statement of activities. Under the Second Amended and
Restated Facilities Agreement (see Note 9), the Agency has contracted with the City for the City to
undertake the maintenance, operation, and management of the Station.
Arena Lease and Operating Agreement
The Agency has entered into a Lease and Operating Agreement with the Board of Regents of the
University of Nebraska (“UNL”) as of October 2011. The agreement is for the lease of the
basketball space and other defined leased improvements within the sports/entertainment arena, for
a term of 30 years commencing on September 1, 2013, with the option to extend the term for three
additional periods of five years each. Under the terms of the agreement, UNL is to pay an annual
lease payment to the Agency, which is initially $750,000 and is adjusted for inflation on an annual
basis beginning September 1, 2014. The agreement also provides for credits against this lease
payment for the annual amount of turnback sales tax receipts the City receives from the sale of
UNL basketball tickets, and a provision for lost concession revenue in an amount equal to
$300,000, which is adjusted for inflation on an annual basis beginning September 1, 2014. The net
rent revenue for fiscal year 2019 was approximately $325,000.
The Agreement also provides for UNL to receive a portion of the revenues related to certain
premium seating arrangements at the Arena, based on seating type. The Agency paid
approximately $334,000 to UNL during 2019 for revenue sharing for premium seating. The suite
and premium seating revenues shown in the statement of governmental fund revenues,
expenditures and changes in fund balance/statement of activities are shown net of amounts owed to
UNL under this provision of the Agreement.
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Note 7:

Contractual Arrangements

Naming Rights and Premium Seating
The Agency has entered into a Title Sponsorship Agreement with Pinnacle Bank for the exclusive
naming rights for the sports/entertainment arena through August 2038. The agreement called for
Pinnacle Bank to make annual payments of $280,000 through fiscal year 2023, when the payments
increased to $563,333 annually. The agreement also provided Pinnacle Bank with the opportunity
to pay a discounted amount by making a prepayment to the Agency. Pinnacle Bank has exercised
this option and has made prepayments to the Agency totaling approximately $6,700,000. This
amount is included in unearned revenue on the balance sheet at August 31, 2019 and will be
recognized as revenue on a pro-rata basis over the remaining term of the agreement.
The Agency has entered into agreements with individuals and businesses for various premium
seating arrangements. The agreements require an initial security deposit and annual installments
from the individuals and businesses, with the option of prepayment, and have terms ranging
between five and ten years. As of August 31, 2019, amounts collected by the Agency for premium
seating arrangements for future years totaled approximately $1,810,000, with approximately
$643,000 remaining to be collected for the contract period beginning September 1, 2019. The
amount already collected is included in unearned revenue on the balance sheet and will be
recognized as revenue in the fiscal year to which the payment relates.
The Agency’s future collections under the premium seating agreements are as follows:
Annual Contract Period
Beginning September 1,
2020
2021
2022
2023
2024
Thereafter

$ 2,452,285
2,350,899
2,357,107
2,377,736
126,510
280,303
$ 9,944,840
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Note 7:

Contractual Arrangements - Continued

Advertising and Sponsorship Agreement
The Agency has entered into an agreement with IMG College, LLC (“IMG”) which grants IMG the
exclusive advertising and sponsorship rights at the sports/entertainment arena, for the period of
September 1, 2013 through June 30, 2021. The agreement requires IMG to make guaranteed annual
payments to the Agency, and 50% of any gross collected cash revenue in excess of the revenue
sharing threshold, as outlined in the agreement. Two payments totaling $1,104,081 were received
from IMG for the fiscal year ended August 31, 2019. The contracted schedule of remaining
guaranteed annual payments and the revenue sharing threshold is shown below:
Annual Contract
Period Beginning
September 1,
2019
2020

Note 8:

Guaranteed
Rights Fee

Revenue
Sharing
Threshold

$ 1,126,162
1,148,686

$ 2,008,162
2,052,325

$ 2,274,848

$ 4,060,487

Risk Management

The Agency is exposed to various risks of loss related to torts; theft of, damage to, and destruction
of assets; injuries to employees; and natural disasters. The Agency carries commercial insurance
for risks of loss, including liability, property, pollution, errors and omissions, and workers’
compensation. The Agency has had no claims or judgments exceeding the policy limits.
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Note 9:

Related Party Transactions

City of Lincoln (City)
The City provides certain administrative services to the Agency for which the Agency pays fees to
the City. These fees amounted to approximately $689,000 for the year ended August 31, 2019.
These charges are recorded as general government expenses in the statement of governmental fund
revenues, expenditures and changes in fund balance and statement of activities.
During 2014, the Agency entered into a second Amended and Restated Facilities Agreement with
the City, which clarified the responsibilities for operation and maintenance of certain infrastructure
assets within the West Haymarket Development Project. With the exception of certain
infrastructure assets, the agreement details that ownership of arena project assets, including the
related parking facilities, will remain with the Agency until such time as no associated bonds are
outstanding, at which time these assets will be conveyed to the City for the sum of one dollar and
other good and valuable consideration.
During 2013, the Agency entered into a Parking Garage Management Agreement with the City for
the operation, management and maintenance of three parking garages constructed by the Agency
within the West Haymarket Development Project. Under the agreement, the Agency made
payments totaling approximately $1,816,000 during fiscal year 2019 for the operation and
maintenance of the Agency’s parking garages.
As discussed in Note 1, the Agency is invested in the City of Lincoln, Nebraska’s pooled cash and
investment management system.
University of Nebraska (UNL)
During 2019, the Agency made payments totaling approximately $293,000 to UNL for UNL Men’s
and Women’s basketball tickets, for seating provided to suite and loge box users as part of their
lease agreements, for the 2018-2019 and 2019-2020 basketball seasons. Payments for tickets for
the 2019-2020 basketball season are recorded as prepaid expenses on the balance sheet/statement
of net position at August 31, 2019.
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Note 10: Commitments
Environmental Matters
In connection with the West Haymarket Development Project, the Agency is involved with the
clean-up and remediation of several development sites relating to soil and groundwater
contamination. This clean-up and remediation is performed as sites are developed, as the Agency
has not been designated as a potentially responsible party (PRP or equivalent status) by any
regulatory agency requiring the immediate clean-up of impacted areas. Although future costs may
be incurred, it is not possible at this time to reasonably estimate the amount of any obligation for
remediation activities because of uncertainties with respect to assessing the extent of the
contamination or the applicable regulatory requirements. No liability has been recorded for
potential future remediation activities as of August 31, 2019.

Note 11: Subsequent Events
In November 2019, the Agency issued $100,000,000 of General Obligation Facility Refunding
Bonds, Series 2019. The bond proceeds, together with other Agency funds, will be used to provide
for payment of the principal of and interest on the $100,000,000 outstanding principal amount of
the Agency’s General Obligation Facility Bonds, Series 2011, through the redemption date of
December 15, 2021, and to redeem any remaining balance of the Series 2011 bonds on that
redemption date. The refunding resulted in debt service savings of approximately $26,858,000 and
net present value savings of approximately $21,042,000.
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Report on Internal Control over Financial Reporting and on
Compliance and Other Matters Based on an Audit of Financial Statements
Performed in Accordance with Government Auditing Standards

Independent Auditor’s Report
Board of Representatives
West Haymarket Joint Public Agency
Lincoln, Nebraska
We have audited, in accordance with auditing standards generally accepted in the United States of
America and the standards applicable to financial audits contained in Government Auditing Standards,
issued by the Comptroller General of the United States, the financial statements of the governmental
activities and the major fund of the West Haymarket Joint Public Agency (the Agency), a component unit
of the City of Lincoln, Nebraska, as of and for the year ended August 31, 2019, and the related notes to
the financial statements, which collectively comprise the Agency’s basic financial statements, and have
issued our report thereon dated January 6, 2020.
Internal Control over Financial Reporting
In planning and performing our audit of the financial statements, we considered the Agency’s internal
control over financial reporting (internal control) to determine the audit procedures that are appropriate in
the circumstances for the purpose of expressing our opinions on the financial statements, but not for the
purpose of expressing an opinion on the effectiveness of the Agency’s internal control. Accordingly, we
do not express an opinion on the effectiveness of the Agency’s internal control.
A deficiency in internal control exists when the design or operation of a control does not allow
management or employees, in the normal course of performing their assigned functions, to prevent, or
detect and correct, misstatements on a timely basis. A material weakness is a deficiency, or a
combination of deficiencies, in internal control, such that there is a reasonable possibility that a material
misstatement of the entity’s financial statements will not be prevented, or detected and corrected, on a
timely basis. A significant deficiency is a deficiency, or a combination of deficiencies, in internal control
that is less severe than a material weakness, yet important enough to merit attention by those charged with
governance.
Our consideration of internal control was for the limited purpose described in the first paragraph of this
section and was not designed to identify all deficiencies in internal control that might be material
weaknesses or significant deficiencies. Given these limitations, during our audit we did not identify any
deficiencies in internal control that we consider to be material weaknesses. However, material
weaknesses may exist that have not been identified.

Compliance and Other Matters
As part of obtaining reasonable assurance about whether the Agency’s financial statements are free from
material misstatement, we performed tests of its compliance with certain provisions of laws, regulations,
contracts and grant agreements, noncompliance with which could have a direct and material effect on the
determination of financial statement amounts. However, providing an opinion on compliance with those
provisions was not an objective of our audit, and accordingly, we do not express such an opinion. The
results of our tests disclosed no instances of noncompliance or other matters that are required to be
reported under Government Auditing Standards.
Purpose of this Report
The purpose of this report is solely to describe the scope of our testing of internal control and compliance
and the results of that testing, and not to provide an opinion on the effectiveness of the entity’s internal
control or on compliance. This report is an integral part of an audit performed in accordance with
Government Auditing Standards in considering the entity’s internal control and compliance.
Accordingly, this communication is not suitable for any other purpose.

Lincoln, Nebraska
January 6, 2020
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