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SPECIAL MEETING AGENDA  

FOR THE WEST HAYMARKET 

JOINT PUBLIC AGENCY (JPA)  

TO BE HELD WEDNESDAY, JUNE 7, 2023 AT 2:00 P.M. 

CITY-COUNTY BUILDING 

COUNCIL CHAMBERS, 1ST FLOOR 

555 S. 10TH STREET 

LINCOLN, NE 68508 

 

1. Introductions and Notice of Open Meetings Law Posted by Door.  

2. Public Comment and Time Limit Notification Announcement. 

 Individuals from the audience will be given a total of 5 minutes to speak on specific items listed 

on today’s agenda.  Those testifying should identify themselves for the official record. 

 

3. Bill No. WH 23-12  

Resolution to approve base rates for private suites and private loges at the Pinnacle Bank Arena to 

be effective September 1, 2023.  (Yohance Christie) 

➢ Public Comment 

➢ (Staff recommendation: Approval) 

 

4. Bill No. WH 23-13  

Resolution to approve the Private Suite Use Agreement template as the model private suite use 

agreement and authorizing the Chair to execute the private suite use agreements utilizing the Model 

Agreement on behalf of the West Haymarket Joint Public Agency without further action of the 

Board of Representatives.  (Yohance Christie) 

➢ Public Comment 

➢ (Staff recommendation: Approval) 

 

5. Bill No. WH 23-14  

Resolution to approve the Private Loge Use Agreement template as the model private loge use 

agreement and authorizing the Chair to execute the private loge use agreements utilizing the Model 

Agreement on behalf of the West Haymarket Joint Public Agency without further action of the 

Board of Representatives.  (Yohance Christie) 

➢ Public Comment 

➢ (Staff recommendation: Approval) 

 

6. Bill No. WH 23-15  

Resolution to approve an Agreement between the West Haymarket JPA and DLR Group for 

engineering services for the Pinnacle Bank Arena Pedestrian Bridge project for an amount not to 

exceed $17,500.00.    (Caleb Swanson) 

➢ Public Comment 

➢ (Staff recommendation: Approval) 

 

7. Bill No. WH 23-16  

Resolution to approve a Right of Entry Agreement between the West Haymarket JPA and 

Municipal and Contractors Sealing Products, Inc. to enter upon property legally described as Lot 

1, Block 10, West Haymarket Addition for the Salt Valley 48-Inch CMP Rehabilitation project. 

(Yohance Christie) 

➢ Public Comment 

➢ (Staff recommendation: Approval) 
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8. Bill No. WH 23-17  

Resolution to approve an Agreement between the West Haymarket JPA and First Data Merchant 

Services, LLC for the total amount of $2,335,265.10 for a point of sale system for the Pinnacle 

Bank Arena.  (Yohance Christie/Lyn Heaton) 

➢ Public Comment 

➢ (Staff recommendation: Approval) 

 

 

9. Motion to Adjourn  

http://www.pinnaclebankarena.com/
http://www.lincoln.ne.gov/


WH 23-12         Introduce:  6-7-23 

RESOLUTION NO. 

 

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public 1 

Agency:  2 

1. That the following base rates for private suites set forth herein are hereby accepted 3 

and approved as the base rates for the private suites for terms of seven or ten years for each such 4 

agreement: 5 

Tier I - $72,000.00 per year; 6 

Tier II - $60,000.00 per year; and  7 

Tier III - $55,000.00 per year. 8 

2. That the sum of $28,000.00 per year for private loges is hereby accepted and 9 

approved as the base rate for private loges for terms of seven or ten years for each such agreement. 10 

3. Without additional approval of the Board of Representatives, the Chair is 11 

authorized to establish appropriate increases for renewals over a period not to exceed four years 12 

to reach the base rates for private suites and loges. 13 

4. Annual increases of 4% shall be added to each private suite use agreement and loge 14 

use agreement in each of the final three years of the agreement term.  Current private suite use 15 

agreements and loge use agreements shall be subject to the same terms and conditions as set 16 

forth herein upon expiration. 17 

5. The rates set forth herein shall become effective on September 1, 2023. 18 

Adopted this _____ day of June, 2023. 

Introduced by: 

 

 

___________________________________ 

 

 



 

 

WH 23-12         Introduce:  6-7-23 

RESOLUTION NO. 

 

 

 

Approved as to Form & Legality:   West Haymarket Joint Public Agency 

Board of Representatives 

 

_________________________________  ___________________________________ 

Legal Counsel for     Leirion Gaylor Baird 

West Haymarket Joint Public Agency 

___________________________________ 

Tim Clare 

 

___________________________________ 

Tom Beckius 



WH 23-13         Introduce:  6-7-23 

RESOLUTION NO. 

 

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public 1 

Agency: 2 

That the Private Suite Use Agreement template attached hereto is hereby accepted and 3 

approved as the model private suite use agreement (“Model Agreement”).  The Chair is 4 

authorized to execute private suite use agreements utilizing the Model Agreement on behalf of the 5 

West Haymarket Joint Public Agency without further action by the Board of Representatives. 6 

Adopted this _____ day of June, 2023. 

Introduced by: 

 

 

___________________________________ 

 

 

Approved as to Form & Legality:   West Haymarket Joint Public Agency 

Board of Representatives 

 

_________________________________  ___________________________________ 

Legal Counsel for     Leirion Gaylor Baird 

West Haymarket Joint Public Agency 

___________________________________ 

Tim Clare 

 

___________________________________ 

Tom Beckius 
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PINNACLE BANK ARENA 

PRIVATE SUITE USE AGREEMENT 

TIER___ 

 

1. PARTIES.  This Private Suite Use Agreement (this “Agreement”) is entered into 

by and between the  West Haymarket Joint Public Agency (the “JPA”) and ___________ (the 

“User”) to be effective on the date of execution by the JPA (the “Effective Date”). 

 

2. TERM.  This Agreement shall be in full force and effect on the Effective Date, 

however, the term of the right to use the Private Suite shall be for a period of __7/10____ years 

commencing on September 1, 2023 and terminating on August 31, 20__, (the “Term”) unless this 

Agreement is terminated earlier pursuant to the provisions hereof.   

 

3. RIGHT TO USE SUITE.  Subject to the terms and conditions set forth herein and 

upon payment of the Use Fees, Security Deposit, and other amounts due as set forth in this 

Agreement, User shall be entitled to the exclusive privilege and right during the Term of this 

Agreement to use the Suite in the Pinnacle Bank Arena, (the “Suite”) the approximate location of 

which is indicated on the Pinnacle Bank Arena diagram, which is attached hereto as Exhibit A.   

 

4. SUITE BENEFITS.   

 

 (a) The benefits granted pursuant to this Agreement including, but not limited to, ticket 

availability for Pinnacle Bank Arena events, parking rights, suite amenities, and other 

opportunities (the “Suite Benefits”) are set forth herein and in Exhibit B.   

 

 (b) User acknowledges and agrees that there may be certain events for which the Suite 

Rights may be limited by the JPA in the exercise of its reasonable discretion. 

 

5. PAYMENTS.   

 

 (a)  Security Deposit. 

 

 User shall submit to the JPA with this executed Agreement a security deposit made payable 

to the JPA in the amount of FIVE THOUSAND DOLLARS ($5,000.00) (the “Security Deposit”).  

The Security Deposit shall be used as security for the prompt and full payment of all fees, including 

Use Fees, and User’s good faith performance of its obligations hereunder. Application of said 

Security Deposit is more particularly described in paragraph 12 herein. 

 

 (b)  Use Fees. 

 

 User shall pay to the JPA annual Use Fees for the Suite Rights as set forth on 

Exhibit C, attached hereto and incorporated herein by this reference.   Payment of the annual Use 

Fee shall be paid to the JPA on or before September 1, 2023 for the first year and on or before 

September 1 of each successive year of the Term. 

 

 (c)   A portion of the Use Fees shall be utilized by the JPA to fulfill its obligations under 

this Agreement including, but not limited to, the obligation to provide the tickets and parking 
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passes included under this Agreement and to satisfy any contractual obligation to pay a 

commission related to the sale of this right to use the Suite.  

 

 (d)  User represents and warrants to the JPA that it has not entered into and is not subject 

to any agreement, arrangement, or understanding with any individual or entity whereby such 

individual or entity is entitled to a fee or commission with respect to any amount payable under 

this Agreement. 

 

 6. FURNISHINGS, FIXTURES, AND ALTERATIONS.   

 

 (a) The Suite shall be furnished and equipped with such fixtures, furnishings, and 

equipment as set forth in Exhibit B, attached hereto.   

 

 (b) The JPA has established and maintains a basic color scheme and a uniform design 

and aesthetic for the suites in Pinnacle Bank Arena.  User shall not make any additions or 

alterations in the interior or exterior of the Suite or to the fixtures, furnishings, and equipment 

therein without the prior written consent of the JPA, which may be withheld in its sole discretion.  

Any approved changes, alterations, or additions authorized by the JPA shall be made at User’s sole 

cost and expense, free of any liens, in a good and workmanlike manner and in compliance with all 

applicable permits, authorizations, building and zoning laws, and all other laws and ordinances 

and other legal requirements which may apply.  Any fixtures or materials incorporated in or 

attached to the Suite by User shall become the property of the JPA, unless User has received the 

JPA’s written consent to remove those fixtures or materials on or before the expiration of the Term, 

in which case User shall, subject to normal wear and tear, restore the Suite to its original condition 

at User’s sole cost and expense. 

 

 (c) In the event that the Suite falls into a state of disrepair or substandard condition not 

attributable to normal wear and tear, the JPA shall notify User in writing to repair and/or refurbish 

the Suite.  User shall, within forty-five (45) days of the date of receipt of said notice, complete 

such repairs or refurbishments at User’s sole expense and subject to the JPA’s approval.  Should 

User fail to timely complete said repairs or refurbishments, the JPA shall have the right to complete 

said repairs and refurbishments and deduct the cost of same from the User’s Security Deposit.  The 

JPA shall invoice User for the cost of the repairs and refurbishments to the extent that such cost 

exceeds the balance of User’s Security Deposit.  User’s failure to pay the JPA within thirty (30) 

days of receipt of said invoice shall constitute a default of this Agreement. 

 

 7. ADMISSION TICKETS.   

 

 (a) For all pre-season, regular season, and post season Tenant games held in the 

Pinnacle Bank Arena, User shall be entitled to receive twelve (12) admission tickets and shall be 

entitled to purchase eight (8) additional tickets.  Tenants are University of Nebraska Men’s and 

Women’s Basketball Teams.   

 

(b) Except as provided below, User shall also be entitled to receive twelve (12) 

admission tickets and shall be entitled to  purchase eight (8) additional tickets (also known as 

“Standing Room Only” or “SRO” tickets) for non-Tenant events at Pinnacle Bank Arena for which 

User desires to use the Suite, pursuant to Section 1 of Exhibit B, attached hereto.  The JPA 
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specifically reserves and the User specifically acknowledges that the JPA, in its sole discretion, 

may designate up to three (3) events per calendar year as “Special Events” or other events for 

which the User must purchase tickets for the event.  In addition, for multi-show or performance 

events, User shall select one (1) show or performance, as applicable, and shall be entitled to receive 

tickets for the selected show or performance as set forth herein.  For the remaining shows and 

performances relating to such multi-show or performance events, as applicable, User shall have 

the right to purchase tickets. 

 

 (c) User acknowledges and agrees that there may be certain events which are outside 

the control of the JPA and require that User’s Suite privileges be temporarily relocated to another 

Pinnacle Bank Arena suite or the next best comparable seating in Pinnacle Bank Arena.  In the 

event User’s Suite privileges are proposed for temporary relocation, the JPA shall provide User 

advance notice of said relocation and User shall confirm to the JPA whether it desires tickets to 

such events within ten (10) days of receipt of the aforementioned notice from the JPA.  In the event 

User desires tickets to such events, then the JPA shall use its best efforts to provide User with 

seating privileges as comparable as possible to those normally enjoyed by User. 

 

 (d) In the event that the Suite is deemed restricted by the promoter of any other event 

in Pinnacle Bank Arena, or in the event the sponsor of certain extraordinary events restricts the 

sale of tickets, User shall not have the right to purchase admission tickets for the Suite nor to utilize 

such Suite.  The JPA shall notify User of any such restricted events in advance. 

 

 (e) Except as otherwise set forth herein, User shall have no right to admit any person 

to the Suite during any event for which User does not purchase or receive admission tickets. 

 

(f) User acknowledges and agrees that in the event any professional or amateur sports 

league should award a franchise to play its home games in Pinnacle Bank Arena, User shall have 

no right to use its Suite nor its admission privileges for any pre-season, regular season, or post 

season game of such team until such time as the JPA and User renegotiate this Agreement and this 

Agreement is amended in writing. 

 

 8. POSSESSION AND USE.   

 

 (a) User shall be entitled to the exclusive use and possession of the Suite during the 

Term (except for “Special Events” and the other events referenced herein), subject to the 

provisions of the Agreement.  User and User’s guests shall be entitled to use the Suite at all times 

for which appropriate tickets for admission to the Suite have been obtained.  User and User’s 

guests shall have access to a private lounge, if any, at Pinnacle Bank Arena in accordance with 

such procedures as shall be established by the JPA.  During dates on which events occur, access 

to the Suite and the suite area, as well as the private lounge facilities, shall be controlled by and 

shall require the presentation by each person using such area of a ticket for admission to such 

event.  In addition to the benefits described in Exhibit B, attached hereto, User shall be given 

access to the Suite on other dates upon such terms and conditions as the JPA, in its discretion, may 

permit or designate.  User and User’s guests shall be bound by and shall observe the terms and 

conditions upon which tickets for admission to Pinnacle Bank Arena have been issued by the JPA 

or by any event sponsor, including, without limitation, the policy adopted by the issuer of such 

tickets with respect to the cancellation or postponement of any event. 



 4 

 

 (b) Access to the Suite shall be from a separate level of Pinnacle Bank Arena.  Access 

to the Suite shall be shared only by persons holding appropriate tickets for admission to the Suite.  

The Suite shall be provided with a lock on the door. 

 

 (c) The Agreement provides User only with the right and privilege to possess and use 

the Suite in the manner set forth in the Agreement, and, except as it pertains to any special right 

and privilege to so possess and use the Suite, the Agreement does not confer upon the User nor 

User’s guests any greater or lesser rights and privileges with respect to admission to Pinnacle Bank 

Arena than that afforded to other holders of tickets for admission thereto. 

 

 9. PARKING.  User shall have the right to receive, at no additional cost or charge, at 

all times during which User is entitled to use the Suite under this Agreement, four (4) parking 

passes for parking in a facility designated by the JPA.  User agrees and acknowledges that the 

number and location of parking spaces is subject to change at the JPA’s discretion. 

 

 10. FOOD AND BEVERAGE SERVICES.  Food and beverage service shall be 

provided by a caterer designated by the JPA, at prevailing rates established by such caterer, to be 

billed directly to User.  User shall pay on a timely basis all charges and expenses, including 

applicable taxes for catering and other services incurred by User in connection with the use of the 

Suite by User or its guests.  No food or beverages other than those purchased from such designated 

caterer or from the Pinnacle Bank Arena concessionaire may be brought into, prepared in, or 

consumed within the Suite. 

 

 11. REPAIRS AND MAINTENANCE.  The JPA will be responsible for ordinary 

repairs and maintenance to the interior and exterior of the Suite, including ordinary cleaning, 

sweeping, vacuuming, trash removal, and dusting.  The JPA reserves the right to charge User for, 

and User agrees to pay for, the cost of what the JPA considers, in its sole and absolute discretion, 

to be extraordinary repairs, maintenance, replacements, or cleaning of the Suite resulting from any 

act or omission of User or its guests.  User agrees and acknowledges that the JPA may designate 

the catering, cleaning, restroom, trash removal, and Suite supply and repair functions to any third 

party retained or hired by the JPA.  The JPA will be responsible for the periodic replacement of 

wall coverings, furnishings, carpeting, and equipment in the Suite as the JPA determines, in its 

sole discretion, is necessary due to normal wear and tear.   

 

 12. APPLICATION OF SECURITY DEPOSIT.     

 

 (a) The Security Deposit may be commingled with other JPA funds and may be used 

by the JPA for any business purpose.  If User complies with the terms and conditions of this 

Agreement and chooses not to renew the right to use the Suite granted pursuant to the Agreement, 

then the Security Deposit shall be used to repair any damages to the Suite and to satisfy any unpaid 

obligations of User under this Agreement.  The balance shall be refunded to User within sixty (60) 

days of termination of the Agreement. 

 

 (b) If, at any time during the Term, any portion of the Use Fee or any other amount 

payable by User to the JPA is not promptly paid when due, the JPA may, without prior notice and 

without waiving any other remedy which it may have under the Agreement, appropriate and apply 
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all or any portion of the Security Deposit to the payment of such amount.  User shall, upon written 

demand of the JPA, remit to the JPA an amount sufficient to restore the Security Deposit to the 

original sum deposited.  User’s failure to do so within five (5) business days after receipt of such 

demand shall constitute a breach of the Agreement and the JPA may terminate this Agreement. 

 

 (c) If User’s right to use the Suite is terminated, the JPA may, at its option, appropriate 

and apply the Security Deposit, or so much thereof as may be necessary, to compensate the JPA 

for any loss or damage sustained or suffered by the JPA due to User’s breach of this Agreement 

and the balance shall be refunded to User within sixty (60) days of termination of the Agreement. 

 

 13. OBLIGATION TO PAY.   

 

 (a) Except as otherwise set forth herein, the obligation of User to pay the Security 

Deposit, the Use Fees, food and beverage concessions charges, telephone charges, if applicable, 

or other sums due to the JPA, the JPA’s caterers and concessionaires, or any event sponsor is 

independent of the liabilities or limitations of the JPA under the Agreement.  User shall promptly 

make all such payments without any deductions, setoffs, or counterclaims against such payments 

on account of any breach or default by or claims against the JPA, or any breach or default by or 

claims against any caterer or concessionaire or any event sponsor.  Nothing in this section shall 

prevent User from bringing an independent action against the JPA or any caterer or concessionaire 

or event sponsor.   

 

 (b) The JPA shall not be liable for, and User shall not assert any deduction, setoff, or 

claim of any nature against the JPA for any act or omission of or any breach or default by any 

caterer or concessionaire or event sponsor.  User shall be bound by the terms and conditions 

established from time to time by the JPA or any event sponsor for cancellation or postponement 

of an event.  Except as otherwise set forth in this Agreement, the JPA shall have no liability to 

User on account of any such cancellation or postponement or other failure or deficiency in the 

conduct of such event. 

 

 (c) User’s rights under the Agreement, including the rights to have access to and use 

of the Suite and the private suite level facilities and to obtain admission to Pinnacle Bank Arena 

or the Suite, are subject to the conditions precedent of payment by User to the JPA of all sums then 

due to the JPA and upon User’s continued compliance with the Agreement. 

 

 (d) Annual Use Fees for the Suite set forth in Exhibit C, attached hereto, will be billed 

to User and will be due and payable on before the dates designated in paragraph 5(b).  In addition, 

User shall pay any sales, privilege, rental, use, property, or other taxes due on, or with respect to, 

the Use Fees or on account of the use of the Suite or the private suite level facilities. 

 

 14. NONOCCURRENCE OF EVENTS.   The Agreement shall not operate as or 

constitute any warranty, representation, covenant, or guarantee by the JPA that any number of 

events or particular event, sports team or individual group shall occur, play, or appear at the 

Pinnacle Bank Arena during the Term of the Agreement.  During the Term of the Agreement, the 

Pinnacle Bank Arena may be improved, altered, expanded, or enlarged which User acknowledges 

may cancel certain events and the JPA shall have no liability for such cancellations. 
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 15. LATE FEE.  Any Use Fee or other monetary obligation of User under the 

Agreement not paid to the JPA by the date specified in the Agreement shall bear interest accruing 

from such date at the rate of fifteen percent (15%) per year or the highest rate permitted by law, 

whichever is less. 

 

 16. RIGHT OF FIRST REFUSAL TO RENEW.  If not in default in the performance 

of its obligations under this Agreement, User shall have the right of first refusal to renew the right 

of use granted pursuant to this Agreement before the expiration of the Term at such Use Fee and 

on such other terms and conditions as the JPA may, in its sole discretion, determine.  Prior to the 

expiration of the Term, the JPA shall submit to the User an agreement which sets forth the Use 

Fee and other terms and conditions established by the JPA for the renewal agreement.  User may 

exercise, if at all, its right of first refusal by executing and returning such agreement to the JPA, 

together with any deposit or other payment which may be required thereunder within thirty (30) 

days after the agreement is sent to User or one hundred eighty (180) days before the conclusion of 

the original Term, whichever comes later. 

 

 17. COVENANTS OF USER.  User covenants and agrees with the JPA as follows: 

 

 (a) User shall keep and maintain the Suite in good repair, order, and condition at all 

times.  Except for ordinary wear and tear, User will reimburse the JPA for the repair of any damage 

caused to the Suite or the JPA’s property in the Suite by User or any of User’s guests or invitees. 

 

 (b) User shall abide by, and shall notify and require its guests to abide by, such rules, 

regulations, and policies as the JPA shall establish, in its sole discretion, concerning the use and 

occupancy of the Suite and attendance at Pinnacle Bank Arena, including any modifications to 

such rules, regulations, and policies that may be adopted or administered by the JPA or its designee 

from time to time. 

 

 (c) User and User’s guests shall at all times maintain proper decorum while using the 

Suite.  User shall be held responsible for its actions as well as those of its guests, including, but 

not limited to, actions arising from the consumption of alcoholic beverages.  Should User or any 

of User’s guests create a disturbance or cause objects to be thrown or dropped from the Suite, the 

JPA shall have the right to eject the parties responsible for such action, or all the persons in the 

Suite, from the confines of Pinnacle Bank Arena, or exercise any of the JPA’s rights upon default 

in accordance with the provisions of this Agreement, including, without limitation, termination of 

this Agreement.  User and User’s guests shall comply with all applicable present and future laws, 

ordinances, orders, rules, and regulations and shall not permit any violation thereof. 

 

 18. DEFAULT.   

 

 (a) In the event User fails to pay when due any amounts to be paid by User pursuant to 

the Agreement or otherwise defaults in the performance or observation of its duties and obligations 

under the Agreement, the JPA may, at its option: (i) withhold distribution to User of tickets for 

games and events played in or held at Pinnacle Bank Arena and parking passes until such time as 

such default is cured; and/or (ii) terminate the rights of User under the Agreement after giving 

User not less than twenty (20) days prior written notice of such default or breach.  In the event that 

User shall not have cured the default or breach specified in said notice by the date specified in said 
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notice, the JPA may terminate the right of User to the use and possession of the Suite and all other 

rights and privileges of User under the Agreement and declare the entire unpaid balance of the Use 

Fee (which for purposes hereof shall include the total aggregate unpaid balance of the Use Fees 

for the remainder of the Term) immediately due and payable, whereupon the JPA shall have no 

further obligation of any kind to User.  The JPA shall use reasonable efforts to re-market the right 

to the use and possession of the Suite to another party provided that, if there are any other suites 

in Pinnacle Bank Arena available to be marketed, then the JPA may give priority to marketing 

such other suites.  User shall remain obligated to make all payments due or becoming due under 

the Agreement, but if the JPA enters into an agreement for the right to use and possess the Suite 

with another party, then all amounts received from such other party, applicable to the remaining 

period of the Agreement, shall be applied first to the expense of re-marketing and then to the 

reduction of any obligations of User to the JPA under the Agreement.  If the consideration collected 

by the JPA upon any such re-marketing is not sufficient to pay the full amount of all such 

obligations of User, User shall pay such deficiency upon demand. 

 

 (b) The foregoing remedies of the JPA shall not be to the exclusion of any other right 

or remedy set forth in the Agreement or otherwise available to the JPA in law or in equity.  User 

shall be responsible for all attorneys’ fees and costs incurred by the JPA in the enforcement of the 

Agreement whether or not litigation is actually commenced. 

 

 (c) No waiver by the JPA of any default or breach by User of its obligations under the 

Agreement shall be construed to be a waiver or release of any other subsequent default or breach 

by User under the Agreement, and no failure or delay by the JPA in the exercise of any remedy 

provided for in the Agreement shall be construed as a forfeiture or waiver of any other right or 

remedy available to the JPA. 

 

 19. DAMAGE OR DESTRUCTION TO SUITE.   In the event of damage to or 

destruction of the Suite which renders the Suite unusable when events are scheduled in Pinnacle 

Bank Arena, an equitable adjustment to User will be made, unless a reasonably comparable suite 

is made available to the User. No adjustment will be made if the unavailability of the Suite is 

caused by the fault or negligence of User or User’s guests. If, in the event of any damage to or 

destruction of the Suite, the JPA elects not to repair or restore the same, this Agreement shall 

terminate as of the date of such damage or destruction, and a prorated portion of the prepaid annual 

Use Fee shall be refunded to User.  Upon payment of such refund, the JPA shall have no further 

liability under the Agreement. 

 

 20. ACCESS BY JPA.  The JPA and its agents and employees shall have access to the 

Suite to the extent deemed necessary by the JPA: (a) for the performance of its obligations under 

the Agreement and for any and all purposes related thereto, (b) to investigate any suspected 

violations of the terms and conditions of this Agreement, or (c) otherwise in connection with the 

Suite, including in the event of an emergency, by use of a master key or forcible entry.   User shall 

not interfere with the JPA’s right of access by installation of additional or changed locks or 

otherwise. Unless the emergency necessitating the forcible entry is caused by the fault or 

negligence of User or User’s guests or User has interfered with the JPA’s right of access by 

installing additional or changed locks or otherwise, the JPA shall repair any property damage to 

the door or entryway caused by said emergency forcible entry and shall have no other liability for 

entry into the Suite. 
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 21. DISCLAIMER OF LIABILITY.   

 

 (a) Neither the JPA, any Pinnacle Bank Arena manager designated by the JPA (the 

“Pinnacle Bank Arena Manager”) nor any of their officers, employees, or agents shall be liable or 

responsible for any loss, damage, or injury to any person or to any property of User or User’s 

guests in or upon the Pinnacle Bank Arena, resulting from any cause whatsoever, including, but 

not limited to, theft and vandalism.  

 

 (b) User and its guests and invitees hereby assume all risks and danger incidental to the 

games of basketball, arena football, and hockey and events generally (whether sporting or 

otherwise), whether occurring prior to, during or subsequent to, the actual playing of the game or 

conducting of the event, including specifically (but not exclusively) the danger of being injured by 

balls, pucks, sticks, or other missiles, and agree that the JPA, any sports league, the Pinnacle Bank 

Arena Manager, the teams, their agents and players, and other individuals performing or 

participating in events shall not be liable for injuries from such causes. 

 

 (c) In addition, User agrees to indemnify and hold the JPA and the Pinnacle Bank 

Arena Manager harmless from and against any liability, losses, claims, demands, costs, and 

expenses, including attorneys’ fees and litigation expenses, arising out of any personal injury or 

property damage occurring in or upon Pinnacle Bank Arena in connection with User’s use or 

occupancy of the Suite or due to the contravention of the provisions of this Agreement or of any 

applicable laws, rules, regulations, or order of any governmental agency having appropriate 

jurisdiction over any actions or negligence of User. 

 

 22. INSURANCE.  In addition, User shall, at its sole cost and expense, obtain and keep 

in full force and effect at all times during the Term, a comprehensive general liability insurance 

policy (including, without limitation, host liquor liability coverage), with a combined single 

occurrence limit of at least $1,000,000 and $2,000,000 aggregate, including coverage for bodily 

injury or death, property damage, and personal injury liability, and for the performance by User of 

the indemnity provisions of the Agreement.  The limits of this insurance shall not, however, limit 

the liability of User under the Agreement.  Prior to User’s occupancy of the Suite, User shall 

deliver to the JPA a certificate evidencing the issuance of such insurance policy.  User’s 

comprehensive general liability insurance policy and certificate evidencing such insurance shall 

(i) name the JPA and the Pinnacle Bank Arena Manager as additional insureds, (ii) contain a 

provision by which the insurer agrees that the policy shall not be cancelled except after thirty (30) 

days written notice to the JPA and (iii) be issued by an insurance company reasonably satisfactory 

to the JPA and qualified to do business in the State of Nebraska.  Any liability insurance carried 

or to be carried by User under this Agreement shall be primary over any policy carried by the JPA 

or the Pinnacle Bank Arena Manager.   

 

 23. ASSIGNMENT: WHEN PERMITTED.   

 

 (a) Assignment.  User hereby acknowledges and agrees that the identity of Suite Users 

is of crucial importance to the JPA.  Accordingly, User hereby agrees that, unless User has obtained 

the JPA’s consent as provided herein, it shall not assign, sell, transfer, mortgage, or otherwise 

alienate or encumber (any such act being to “assign” and to result in an “assignment”) this 



 9 

Agreement or any interest herein; provided, however, that User may distribute tickets or passes for 

use of parking spaces to its guests and invitees for use in the manner permitted herein.  User further 

agrees not to sell any tickets or any rights to admission to the Suite, the parking spaces, or any 

private club lounge or otherwise permit any person to occupy the same for hire, it being expressly 

understood that the use of the tickets, the Suite, and any private club lounge shall be solely and 

exclusively for the use, enjoyment, and entertainment of User and officers, employees, visitors, 

guests, and invitees of User.  User agrees not to solicit or accept any direct or indirect payment or 

income from any person for the use and enjoyment of tickets, the Suite, parking spaces, or any 

private club lounge.  The provisions of this Section shall not prohibit User from requiring its 

employees, guests, and invitees, pursuant to User’s company or internal policy and procedures, to 

pay or reimburse User for the use of tickets. 

 

 (b) Consent.  If User desires to assign its interest in this Agreement to any person or 

entity, User shall notify the JPA in writing of such desire, setting forth the identity of the proposed 

assignee and the name, address, and telephone number of the individual representing the proposed 

assignee so that the JPA may communicate with the proposed assignee regarding the assignment.  

The JPA shall have the right to contact the proposed assignee and conduct such investigation of 

the creditworthiness of such proposed assignee as the JPA shall deem necessary, including 

requiring the proposed assignee to submit to the JPA such financial and other information as the 

JPA shall deem advisable.  The JPA shall have the right, in the exercise of its sole discretion, to 

refuse to consent to such proposed assignment.  If the JPA consents to the proposed assignment, it 

shall not be effective until the JPA has received an instrument executed by the proposed assignee 

by which it agrees to be bound by this Agreement, and an instrument of assignment satisfactory to 

the JPA executed by User.  Upon the JPA’s written consent to the assignment of this Agreement 

and receipt of such instruments, User shall be released from any further obligations under this 

Agreement.  Any consent by the JPA to any assignment or other transfer by User shall not be 

deemed to be consent by the JPA to any further assignment or other transfer by the successor User.  

Any attempted assignment, sale, transfer, sublease, pledge, mortgage, or other alienation or 

encumbrance of this Agreement or any interest herein in contravention of this Agreement shall be 

null and void, and further shall constitute a default in the performance of User’s duties and 

obligations under this Agreement. 

 

 (c) Suite Not to be Mortgaged or Used as Collateral or Security.  User acknowledges 

and agrees that User’s interest in the Suite shall not be used as collateral or security for User to 

support, finance, or underwrite any other financial obligation of User, nor shall User use its interest 

in the Suite to obtain any mortgage or monies related to a mortgage.  User acknowledges and 

agrees that any failure to comply with the terms of this paragraph shall constitute a default of this 

Agreement. 

 

 24. COST-SHARING ARRANGEMENTS.  User hereby covenants, represents and 

warrants that, except with respect to the parties disclosed on Exhibit D attached to and made a part 

of this Agreement, User has not entered into, nor will it enter into, any agreements or arrangements 

by which User and any other party or parties share the costs attributable to the Suite, including, 

but not limited to, the Use Fees provided for hereunder, in consideration for the use of the Suite 

during the Term hereof (a “Cost-Sharing Arrangement”).  A Cost-Sharing Arrangement shall 

include any and all agreements to transfer, for any consideration whatsoever, one or more Suite 

tickets.  In the event that Exhibit D discloses any parties with whom User has entered into a Cost-
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Sharing Arrangement, the JPA has approved such arrangements by its execution of this 

Agreement.  In no event shall the JPA’s approval of these parties imply approval by the JPA of 

any other parties.  No Cost-Sharing Arrangement shall relieve User from being fully liable for all 

obligations under this Agreement, including all Use Fees.  The JPA shall have the right, exercisable 

in the JPA’s sole and absolute discretion, to prohibit and to reject any proposed Cost-Sharing 

Arrangement or to limit the number of parties to a Cost-Sharing Arrangement, both upon execution 

hereof and at any time thereafter.  User hereby represents and warrants that all amounts payable 

by the other parties under any Cost-Sharing Arrangement do not exceed the Use Fees and other 

costs imposed on User hereunder for the use of the Suite reasonably allocable to the use of the 

Suite by the other parties to the Cost-Sharing Arrangement.  In the event that User desires to enter 

into a Cost-Sharing Arrangement after execution of this Agreement, User shall be required with 

respect thereto to provide to the JPA the identity of the parties to the proposed Cost-Sharing 

Arrangement, and the address and phone number of such parties, so that the JPA may contact them 

to request such financial or other information as the JPA shall deem advisable.  All such future 

Cost-Sharing Arrangements shall be subject to the same conditions and restrictions as a Cost-

Sharing Arrangement disclosed herein.  Transfer of Suite tickets for the appropriate allocable cost 

pursuant to an approved Cost-Sharing Arrangement shall not violate this Agreement. 

 

25. ADMINISTRATIVE MATTERS.  User shall provide to the JPA at least twenty 

(20) days prior to the commencement of the Term the following information: 

 

 (a) The name and address of the person to whom all correspondence and emails, 

including but not limited to tickets and parking passes, relating to the Suite shall be sent. 

 

 (b) Unless User is an individual, the name and address of the person authorized to 

receive notices sent to User and generally bind User with respect to all matters relating to the Suite 

and this Agreement. 

 

 (c) The JPA may from time to time provide a form on which User shall provide such 

information as required herein, and User shall in any event notify the JPA in writing of any changes 

in such information. 

 

 26. MISCELLANEOUS.   

 

 (a) Upon the expiration of the Term (or, if applicable, upon the expiration of any 

renewal term pursuant to User’s right of first refusal) or upon the earlier termination of the 

Agreement, User shall surrender possession of the Suite to the JPA in the condition in which it 

was originally delivered to User, normal wear and tear and/or damage caused by casualty or force 

beyond the control of User or User’s guests excepted. 

 

 (b) It is understood that the JPA may mortgage, pledge, assign, or otherwise encumber 

the JPA’s rights in the Agreement for any reason, in its sole discretion.   

 

  (c) User acknowledges and agrees that Pinnacle Bank Arena is a smoke-free building 

and environment and that User and its guests shall not smoke anywhere within the Pinnacle Bank 

Arena or its environment except in designated smoking areas. 
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 (d) User shall not bring or keep animals, birds, fish, or other living creatures in the 

Suite, with the exception of guide dogs or other service animals specifically trained to assist 

persons utilizing the Suite.  User shall not use or allow the Suite to be used as sleeping quarters. 

 

 (e) User shall not display any sign, advertisement, or notice or allow same to be affixed 

to the Suite or Pinnacle Bank Arena. 

 

 (f) All notices, demands, and other communications between the parties required or 

appropriate hereunder shall be in writing and deemed given if delivered by email or mailed through 

U.S. Mail as certified mail, return receipt requested, postage prepaid, or actually delivered, to the 

respective addresses set forth below the signatures of the parties to this Agreement, or to such other 

address as may be designated by either party, from time to time in writing. 

 

 (g) This Agreement shall be governed by, construed, and enforced in accordance with 

the laws of the State of Nebraska, without regard to conflicts of law principles. The parties agree 

that venue of any legal action arising out of this Agreement or incident thereto shall be proper in 

a court of competent jurisdiction in Lancaster County, Nebraska and each party waives any 

objection to such venue. 

 

(h) This Agreement, together with the Exhibits attached hereto, contains the entire 

agreement of the parties with respect to the matters provided for herein, and shall supersede any 

written instrument or oral agreement previously made or entered into by the parties to the 

Agreement.  In the event of any inconsistency between the Agreement (including the attached 

Exhibits) and any other documents regarding the Suite, this Agreement shall control. 

 

(i) The JPA makes no representation as to the tax treatment of any payments made to 

the JPA under this Agreement.  User is urged to seek the advice of its professional tax advisor to 

determine the tax treatment of any payment made under this Agreement. 

  

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the dates set forth 

below to be effective on the date of execution by the JPA. 

  

USER 

 

 

__________________  

 

By: _______________________________ 

Date:______________________________ 

 

Name 

Printed:_____________________________ 

 

Title: _____________________________                             

 

Address: __________________________ 

 ___________________________ 

 ___________________________ 

 ___________________________ 
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JPA   

 

By: _______________________________ 

Date:______________________________ 

Chair of JPA  

 

 

 

 

Address:  555 South 10th Street, Room 103 

                Lincoln, NE 68508 

 

 

 

  

APPROVED: 

 

_______________________ 

JPA Attorney 
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EXHIBIT A 

 

 

 
 

 

 

 

 

 

 

JPA’s Approval: _______                         User’s Approval: _______ 
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EXHIBIT B 

 

Suite Benefits 

 

 Subject to the Terms and Conditions of this Agreement, User shall be entitled to the 

following benefits: 

 

 1. Admission Tickets.  Subject to User’s timely payment for the Suite as set forth in 

Exhibit C, User shall receive twelve (12) admission tickets to all Pinnacle Bank Arena events with 

the specific exception of no more than three (3) events per calendar year (the “Special Events”) to 

be designated by the JPA.  User shall have the option to purchase eight (8) additional SRO tickets.   

 

 2. Parking Passes.  The JPA shall provide User, at no additional cost, for all events at 

the Pinnacle Bank Arena, with the specific exception of the Special Events, four (4) parking passes 

for non-valet parking in a parking facility near the Pinnacle Bank Arena.  User acknowledges and 

agrees that the number of parking passes to which User is entitled, as well as the location of those 

parking spaces, is subject to change in the sole discretion of the JPA. 

 

 3. Suite Features.  Each Suite is currently designed to provide: 

 

• Twelve (12) exterior seats 

• Drink rail inside Suite with four (4) bar stools 

• Professionally finished interior with upscale furnishings  

• Under-counter refrigerator 

• Storage cabinets 

• Buffet counter 

• Wet bar 

• Television with in-house feed and cable 

• Coat and storage closet 

• Company identification at  entrance to Suite (optional) 

 

4. Suite Amenities.  User shall be entitled to the following amenities: 

 

• Private entrance to Pinnacle Bank Arena 

• Private elevator to suite level 

• Access to restrooms on the suite level 

• Access to private lounge on the suite level 

• Concierge service 

• Suite attendant 

• Day use of Suite during normal Monday-Friday business hours; such use to be 

permitted at the JPA’s discretion, building schedule permitting and advance 

reservations required, upon such terms and conditions as the JPA may set. 

 

5. The JPA shall use its best efforts to assure that the foregoing Features and 

Amenities will be included with the Suite, but does not guarantee that changes to the 

Features and Amenities will not be made over the course of the Agreement. 
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EXHIBIT C 

 

Tier I  ($72,000.00) Suite 

 

10 year Use Agreement 

 

 1. ANNUAL USE FEE.  The “Use Fee” payable by User to the JPA in respect of each 

year of the Agreement is as set forth below: 

 

• $    for Year 1   (2023-2024) 

• $    for Year 2   (2024-2025) 

• $    for Year 3   (2025-2026) 

• $    for Year 4   (2026-2027) 

• $    for Year 5   (2027-2028) 

• $    for Year 6   (2028-2029) 

• $    for Year 7   (2029-2030) 

• $    for Year 8   (2030-2031) 

• $    for Year 9   (2031-2032) 

• $    for Year 10 (2032-2033) 

 

 

 

____________________________ 

User Signature 
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EXHIBIT C 

 

Tier I  ($72,000.00) Suite 

 

7 year Use Agreement 

 

 1. ANNUAL USE FEE.  The “Use Fee” payable by User to the JPA in respect of each 

year of the Agreement is as set forth below: 

 

• $    for Year 1    (2023-2024) 

• $    for Year 2    (2024-2025) 

• $    for Year 3    (2025-2026) 

• $    for Year 4    (2026-2027) 

• $    for Year 5    (2027-2028) 

• $    for Year 6    (2028-2029) 

• $    for Year 7    (2029-2030) 

 

 

 

____________________________ 

User Signature 
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EXHIBIT C 

 

Tier II  ($60,000.00) Suite 

 

10 year Use Agreement 

 

 1. ANNUAL USE FEE.  The “Use Fee” payable by User to the JPA in respect of each 

year of the Agreement is as set forth below: 

 

• $    for Year 1   (2023-2024) 

• $    for Year 2   (2024-2025) 

• $    for Year 3   (2025-2026) 

• $    for Year 4   (2026-2027) 

• $    for Year 5   (2027-2028) 

• $    for Year 6   (2028-2029) 

• $    for Year 7   (2029-2030) 

• $    for Year 8   (2030-2031) 

• $    for Year 9   (2031-2032) 

• $    for Year 10 (2032-2033) 

 

 

 

____________________________ 

User Signature 
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EXHIBIT C 

 

Tier II  ($60,000.00) Suite 

 

7 year Use Agreement 

 

 1. ANNUAL USE FEE.  The “Use Fee” payable by User to the JPA in respect of each 

year of the Agreement is as set forth below: 

 

• $    for Year 1    (2023-2024) 

• $    for Year 2    (2024-2025) 

• $    for Year 3    (2025-2026) 

• $    for Year 4    (2026-2027) 

• $    for Year 5    (2027-2028) 

• $    for Year 6    (2028-2029) 

• $    for Year 7    (2029-2030) 

 

 

 

____________________________ 

User Signature 
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EXHIBIT C 

 

Tier III ($55,000.00) Suite 

 

10 year Use Agreement 

 

 1. ANNUAL USE FEE.  The “Use Fee” payable by User to the JPA in respect of each 

year of the Agreement is as set forth below: 

 

• $    for Year 1   (2023-2024) 

• $    for Year 2   (2024-2025) 

• $    for Year 3   (2025-2026) 

• $    for Year 4   (2026-2027) 

• $    for Year 5   (2027-2028) 

• $    for Year 6   (2028-2029) 

• $    for Year 7   (2029-2030) 

• $    for Year 8   (2030-2031) 

• $    for Year 9   (2031-2032) 

• $    for Year 10 (2032-2033) 

 

 

 

____________________________ 

User Signature 
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EXHIBIT C 

 

Tier III ($55,000.00) Suite 

 

7 year Use Agreement 

 

 1. ANNUAL USE FEE.  The “Use Fee” payable by User to the JPA in respect of each 

year of the Agreement is as set forth below: 

 

• $    for Year 1    (2023-2024) 

• $    for Year 2    (2024-2025) 

• $    for Year 3    (2025-2026) 

• $    for Year 4    (2026-2027) 

• $    for Year 5    (2027-2028) 

• $    for Year 6    (2028-2029) 

• $    for Year 7    (2029-2030) 

 

 

 

____________________________ 

User Signature 
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EXHIBIT D 

 

COST-SHARING ARRANGEMENTS 

 

Subject to the terms and conditions of the Agreement, User may engage in a “Cost-Sharing 

Arrangement” so that the cost of the subject Suite is borne by more than one person or business 

entity. 

 

User acknowledges and agrees that said Cost-Sharing Arrangement shall not collectively 

include any combination of more than three (3) persons and/or business entities, so that the 

aggregate number of persons or entities controlling access to said Suite does not exceed three (3). 

 

User further acknowledges and agrees that User is responsible for all payments due to the 

JPA regardless of any Cost-Sharing Arrangement.  User further acknowledges and agrees that 

granting a right to use the Suite in the name of more than one person or entity is not permitted. 

 

User shall inform the JPA of the identity of persons or entities involved in any Cost-Sharing 

Arrangement and shall supply the contact information for the persons or entities participating in 

said Cost-Sharing Arrangement below.  User shall promptly notify the JPA in writing of any 

change in the information supplied. 

 

User may identify those persons or entities participating in cost-sharing on any and all 

permitted signage identifying the users of said Suite. 

 

Names of and contact information for the parties participating in the Cost-Sharing 

Arrangement are as follows: 

 

User:     ____________________________ 

Mailing Address:   ____________________________ 

     ____________________________ 

     ____________________________ 

Telephone:    ____________________________ 

E-mail address:   ____________________________ 

Designated Representative:  ____________________________ 

 

Cost-Sharer No. 1:       ____________________________ 

Mailing Address:   ____________________________ 

     ____________________________ 

Telephone:    ____________________________ 

E-mail address:   ____________________________ 
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Cost-Sharer No. 2:   ____________________________ 

Mailing Address:   ____________________________ 

     ____________________________ 

Telephone:    ____________________________ 

E-mail address:   ____________________________ 

 

 

  

 

 

 

 

  

 

 

 



WH 23-14         Introduce:  6-7-23 

RESOLUTION NO. 

 

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public 1 

Agency: 2 

That the Private Loge Use Agreement template attached hereto is hereby accepted and 3 

approved as the model private loge use agreement (“Model Agreement”).  The Chair is authorized 4 

to execute private loge use agreements utilizing the Model Agreement on behalf of the West 5 

Haymarket Joint Public Agency without further action by the Board of Representatives. 6 

Adopted this _____ day of June, 2023. 

Introduced by: 

 

 

___________________________________ 

 

 

Approved as to Form & Legality:   West Haymarket Joint Public Agency 

Board of Representatives 

 

_________________________________  ___________________________________ 

Legal Counsel for     Leirion Gaylor Baird 

West Haymarket Joint Public Agency 

___________________________________ 

Tim Clare 

 

___________________________________ 

Tom Beckius 
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PINNACLE BANK ARENA  

LOGE BOX USE AGREEMENT 

 

1. PARTIES.  This Loge Box Use Agreement (“Agreement”) is entered into by and between 

the West Haymarket Joint Public Agency, (“JPA”) and                                   , (“User”) to be 

effective on the date of execution by the JPA (the “Effective Date”). 

 

2. TERM.  This Agreement shall be in full force and effect on the Effective Date, however, 

the term of the right to use the Loge Box shall be for a period of 7/10 years commencing on 

September 1, 2023 and terminating on, unless this Agreement is terminated earlier pursuant to the 

provisions hereof ( “Term”).   

 

3. RIGHT TO USE LOGE BOX.  Subject to the terms and conditions set forth herein and 

upon payment of the Security Deposit, Use Fees, and other amounts due as set forth in this 

Agreement, User shall be entitled to the privilege and right during the Term of this Agreement to 

use Loge Box number ___ in the Pinnacle Bank Arena, the approximate location of which is 

indicated on the Pinnacle Bank Arena diagram, which is attached hereto as Exhibit A (the “Loge 

Box”).   

 

4. LOGE BOX BENEFITS.   

 

 (a) The benefits granted pursuant to this Agreement including, but not limited to, ticket 

availability for Pinnacle Bank Arena events, parking privileges, Loge Box amenities, and other 

opportunities (hereinafter the “Loge Box Benefits”) are set forth herein and in Exhibit B.   

 

 (b) User acknowledges and agrees that there may be certain events for which the Loge 

Box Benefits may be limited or made unavailable by the JPA, in the exercise of its reasonable 

discretion. 

 

5. PAYMENTS.   

 

 (a) Security Deposit. 

 

 User shall submit to the JPA with this executed Agreement a security deposit made payable 

to the JPA in the amount of ONE THOUSAND DOLLARS ($1,000.00) (hereinafter the “Security 

Deposit”).  The Security Deposit shall be used as security for the prompt and full payment of all 

fees, including Use Fees and User’s good faith performance of its obligations hereunder. 

Application of said Security Deposit is more particularly described in paragraph 12 herein. 

 

 (b) Use Fees. 

 

 User shall pay to the JPA annual Use Fees for the Loge Box Benefits as set forth on Exhibit 

C, attached hereto and incorporated herein by this reference.   Payment of the annual Use Fee shall 

be paid in full to the JPA on or before September 1, 2023 for the first year and on or before 

September 1 of each successive year of the Term. 
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 (c) User represents and warrants to the JPA that it has not entered into and is not subject to 

any agreement, arrangement, or understanding with any individual or entity whereby such 

individual or entity is entitled to a fee or commission with respect to any amount payable under 

this Agreement. 

  

6. FURNISHINGS, FIXTURES, AND ALTERATIONS.   

 

 (a) The Loge Box shall be furnished and equipped with such fixtures, furnishings, and 

equipment as set forth in Exhibit B, attached hereto.   

 

 (b) The JPA has established and maintains a basic color scheme and a uniform design 

and aesthetic for the loge boxes in Pinnacle Bank Arena.  User shall not make any additions or 

alterations in the interior or exterior of the Loge Box or to the fixtures, furnishings, and equipment 

therein without the prior written consent of the JPA, which may be withheld in its sole discretion.  

Any approved changes, alterations, or additions authorized by the JPA shall be made at User’s sole 

cost and expense, free of any liens, in a good and workmanlike manner and in compliance with all 

applicable permits, authorizations, building and zoning laws, and all other laws, ordinances, and 

other legal requirements which may apply.  Any fixtures or materials incorporated in or attached 

to the Loge Box by User shall become the property of the JPA, unless User has received the JPA’s 

written consent to remove those fixtures or materials on or before the expiration of the Term, in 

which case User shall, subject to normal wear and tear, restore the Loge Box to its original 

condition at User’s sole cost and expense. 

 

 (c) In the event that the Loge Box falls into a state of disrepair or substandard condition 

not attributable to normal wear and tear, the JPA shall notify User in writing to repair and/or 

refurbish the Loge Box.  User shall, within forty-five (45) days of the date of receipt of said notice, 

complete such repairs or refurbishments at User’s sole expense and subject to the JPA’s approval.  

Should User fail to timely complete said repairs or refurbishments, the JPA shall have the right to 

complete said repairs and refurbishments and deduct the cost of same from the User’s Security 

Deposit.  The JPA shall bill User for the cost of the repairs and refurbishments to the extent that 

such cost exceeds the balance of User’s Security Deposit.  User’s failure to pay the JPA within 

thirty (30) days of receipt of said bill shall constitute a default of this Agreement. 

 

 7. ADMISSION TICKETS.   

 

 (a) For all pre-season, regular season, and post season Tenant games held in the 

Pinnacle Bank Arena, User shall be entitled to receive four (4) admission tickets. Tenants are 

University of Nebraska Men’s and Women’s Basketball Teams. 

 

(b) Except as provided below, User shall also be entitled to receive four (4) admission 

tickets for non-Tenant events at the Pinnacle Bank Arena for which User desires to use the Loge 

Box, pursuant to Section 1 of Exhibit B, attached hereto.  The JPA specifically reserves and the 

User specifically acknowledges that the JPA, in its sole discretion, may designate up to three (3) 

events per calendar year as “Special Events” or other events for which the User’s Suite privileges 

are relocated   In addition, for multi-show or performance events, User shall be entitled to select 

one (1) show or performance, as applicable, and receive four (4) admission tickets for that show 

or performance.  For the remaining shows and performances relating to such multi-show or 
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performance events, as applicable, User shall have the right to purchase tickets.  The JPA shall 

have the right to sell the use of the User’s Loge Box for any multi-show or performance event or 

special event for which User does not purchase tickets. 

 

 (c) User acknowledges and agrees that there may be certain events which are outside 

the control of the JPA and require that User’s Loge Box privileges be temporarily relocated to 

another Pinnacle Bank Arena Loge Box or the next best comparable seating in the Pinnacle Bank 

Arena.  In the event User’s Loge Box privileges are proposed for temporary relocation, the JPA 

shall provide User advance notice of said relocation and User must confirm to the JPA that it 

desires tickets to such event within ten (10) days of receipt of the aforementioned notice from the 

JPA.  In the event User desires tickets to such events, then the JPA shall use its best efforts to 

provide User with seating privileges as comparable as possible to those normally enjoyed by User. 

 

 (d) In the event that the Loge Box is deemed restricted by the promoter of any event in 

the Pinnacle Bank Arena, or in the event the sponsor of certain extraordinary events restricts the 

sale of tickets, User shall not have the right to purchase admission tickets for the Loge Box nor to 

utilize such Loge Box.  The JPA shall notify User of any such restricted events in advance. 

 

 (e) Except as set forth herein, User shall not admit any person to the Loge Box during 

any event for which User does not purchase or receive admission tickets. 

 

(f) User acknowledges and agrees that in the event any professional or amateur sports 

league should award a franchise to play its home games in the Pinnacle Bank Arena, User shall 

have no right to use its Loge Box nor its admission privileges for any pre-season, regular season, 

or playoff game of such team until such time as the JPA and User renegotiate this Agreement and 

this Agreement is amended in writing. 

 

 8. POSSESSION AND USE.   

 

 (a) User shall be entitled to the use and possession of the Loge Box during the Term 

(except for “Special Events” and the other events referenced in Section 7 hereof), subject to the 

provisions of the Agreement.  User and User’s guests shall be entitled to use the Loge Box at all 

times for which appropriate tickets for admission to the Loge Box have been obtained.  User and 

User’s guests shall have access to a private lounge, if any, at the Pinnacle Bank Arena in 

accordance with such procedures as shall be established by the JPA.  During dates on which events 

occur, access to the Loge Box and the Loge Box area, as well as the private lounge facilities, shall 

be controlled by and shall require the presentation by each person using such area of a ticket for 

admission to such event  User and User’s guests shall be bound by and shall observe the terms and 

conditions upon which tickets for admission to the Pinnacle Bank Arena have been issued by the 

JPA or by any event sponsor, including, without limitation, the policy adopted by the issuer of 

such tickets with respect to the cancellation or postponement of any event. 

 

 (b) Access to the Loge Box shall be from a separate level of the Pinnacle Bank Arena.  

Access to the Loge Box shall be shared only by persons holding appropriate tickets for admission 

to the Loge Box.   
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 (c) The Agreement provides User only with the right and privilege to possess and use 

the Loge Box in the manner set forth in the Agreement, and, except as it pertains to any special 

right and privilege to so possess and use the Loge Box, the Agreement does not confer upon the 

User nor User’s guests any greater or lesser rights and privileges with respect to admission to the 

Pinnacle Bank Arena than those afforded to other holders of tickets for admission thereto. 

 

 9. PARKING.  User shall have the right to receive, at no additional cost or charge at 

all times during which User is entitled to use the Loge Box under this Agreement, one (1) parking 

pass for parking in a lot designated by the JPA.  User agrees and acknowledges that the location 

of parking spaces is subject to change at the JPA’s discretion. 

 

 10. FOOD AND BEVERAGE SERVICES.  Food and beverage service shall be 

provided by a caterer designated by the JPA, at prevailing rates established by such caterer, to be 

billed directly to User.  User shall pay on a timely basis all charges and expenses, including 

applicable taxes for catering and other services incurred by User in connection with the use of the 

Loge Box by User or its guests.  No food or beverages other than those purchased from such 

designated caterer or from the Pinnacle Bank Arena concessionaires may be brought into, prepared 

in, or consumed within the Loge Box. 

 

 11. REPAIRS AND MAINTENANCE.  The JPA will be responsible for ordinary 

repairs and maintenance to the interior and exterior of the Loge Box, including ordinary cleaning, 

sweeping, vacuuming, trash removal, and dusting.  The JPA reserves the right to charge User for, 

and User agrees to pay for, the cost of what the JPA considers, in its sole and absolute discretion, 

to be extraordinary repairs, maintenance, replacement, or cleaning of the Loge Box resulting from 

any act or omission of User or its guests.  User agrees and acknowledges that the JPA may 

designate the catering, cleaning, restroom, trash removal, and Loge Box supply and repair 

functions to any third party retained or hired by the JPA.  

 

 12. APPLICATION OF SECURITY DEPOSIT.     

 

 (a) The Security Deposit may be commingled with the JPA’s funds and may be used 

by the JPA for any business purpose.  If User complies with the terms and conditions of this 

Agreement and chooses not to renew this Agreement, then the Security Deposit shall be used to 

repair any damages to the Loge Box and to satisfy any unpaid obligations of User under this 

Agreement. The balance shall be refunded to User within sixty (60) days of termination of the 

Agreement. 

 

 (b) If, at any time during the Term, any portion of the Use Fee or any other amount 

payable by User to the JPA is not promptly paid when due, the JPA may, without prior notice and 

without waiving any other remedy which it may have under the Agreement, appropriate and apply 

all or any portion of the Security Deposit to the payment of such amount.  User shall, upon written 

demand of the JPA, remit to the JPA an amount sufficient to restore the Security Deposit to the 

original sum deposited.  User’s failure to do so within five (5) business days after receipt of such 

demand shall constitute a breach of the Agreement and the JPA may terminate this Agreement. 

 

 (c) If User’s right to use the Loge Box is terminated, the JPA may, at its option, 

appropriate and apply the Security Deposit, or so much thereof as may be necessary, to compensate 
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the JPA for any loss or damage sustained or suffered by the JPA due to User’s breach of this 

Agreement and the balance shall be refunded to User within sixty (60) days of termination of the 

Agreement. 

 

 13. OBLIGATION TO PAY.   

 

 (a) Except as otherwise set forth herein, the obligation of User to pay the Security 

Deposit, the Use Fees, food and beverage concessions charges, or other sums due to the JPA, the 

JPA’s caterers and concessionaires, or any event sponsor is independent of the liabilities or 

limitations of the JPA under the Agreement.  User shall promptly make all such payments without 

any deductions, setoffs, or counterclaims against such payments on account of any breach or 

default by or claims against the JPA or any breach or default by or claims against any caterer or 

concessionaire or any event sponsor.  Nothing in this section shall prevent User from bringing an 

independent action against the JPA or any caterer or concessionaire or event sponsor.   

 

 (b) The JPA shall not be liable for, and User shall not assert any deduction, setoff, or 

claim of any nature against the JPA for any act or omission of or any breach or default by any 

caterer or concessionaire or event sponsor.  User shall be bound by the terms and conditions 

established from time to time by the JPA or any event sponsor for cancellation or postponement 

of an event.  Except as otherwise set forth in this Agreement, the JPA shall have no liability to 

User on account of any such cancellation or postponement or other failure or deficiency in the 

conduct of such event.   

 

 (c) User’s rights under the Agreement, including the rights to have access to and use 

of the Loge Box and the private premium level facilities and to obtain admission to the Pinnacle 

Bank Arena, are subject to the conditions precedent of payment by User to the JPA of all sums 

then due the JPA and upon User’s continued compliance with the Agreement. 

 

 (d) Annual Use Fees for the Loge Box set forth in Exhibit C, attached hereto, will be 

billed to User and will be due and payable on before the dates designated in paragraph 5(b). User 

shall pay any sales, privilege, rental, use, property, or other taxes due on, or with respect to, the 

Use Fees or on account of the use of the Loge Box or the premium seating level facilities. 

 

 14. NONOCCURRENCE OF EVENTS.   The Agreement shall not operate as or 

constitute any warranty, representation, covenant, or guarantee by the JPA that any number of 

events or particular event, sports team or individual group shall occur, play, or appear at the 

Pinnacle Bank Arena during the Term of the Agreement.  During the Term of the Agreement, the 

Pinnacle Bank Arena may be improved, altered, expanded, or enlarged which User acknowledges 

may cancel certain events and the JPA shall have no liability for such cancellations. 

 

 15. LATE FEE.  Any Use Fee or other monetary obligation of User under the 

Agreement not paid to the JPA by the date specified in the Agreement shall bear interest accruing 

from such date at the rate of fifteen percent (15%) per year or the highest rate permitted by law, 

whichever is less. 

 

 16. RIGHT OF FIRST REFUSAL TO RENEW.  If not in default in the performance 

of its obligations under this Agreement, User shall have the right of first refusal to renew the right 
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of use granted pursuant to this Agreement during the final year of the Term up to sixty (60) days 

before the expiration of the Term at such Use Fee and on such other terms and conditions as the 

JPA may, in its sole discretion, determine.  The JPA shall submit to the User an agreement which 

sets forth the Use Fee and other terms and conditions established by the JPA for the renewal 

agreement.  User may exercise its right of first refusal by executing and returning such agreement 

to the JPA, together with any deposit or other payment which may be required thereunder within 

thirty (30) days after the agreement is sent to User or sixty (60) days before the conclusion of the 

original Term, whichever comes later. 

 

 17. COVENANTS OF USER.  User covenants and agrees with the JPA as follows: 

 

 (a) User shall keep and maintain the Loge Box in good repair, order, and condition at 

all times.  Except for ordinary wear and tear, User will reimburse the JPA for the repair of any 

damage caused to the Loge Box or the JPA’s property in the Loge Box by User or any of User’s 

guests or invitees. 

 

 (b) User shall abide by, and shall notify and require its guests to abide by, such rules, 

regulations, and policies as the JPA shall establish, in its sole discretion, concerning the use and 

occupancy of the Loge Box and attendance at the Pinnacle Bank Arena, including any 

modifications to such rules, regulations, and policies that may be adopted or administered by the 

JPA or its designee from time to time. 

 

 (c) User and User’s guests shall, at all times, maintain proper decorum while using the 

Loge Box.  User is responsible for its actions as well as those of its guests, including, but not 

limited to, actions arising from the consumption of alcoholic beverages.  Should User or any of 

User’s guests create a disturbance or cause objects to be thrown or dropped from the Loge Box, 

the JPA shall have the right to eject the parties responsible for such action, or all the persons in the 

Loge Box, from the confines of the Pinnacle Bank Arena, or exercise any of the JPA’s rights upon 

default in accordance with the provisions of this Agreement, including, without limitation, 

termination of this Agreement.  User and User’s guests shall comply with all applicable present 

and future laws, ordinances, orders, rules, and regulations and shall not permit any violation 

thereof. 

 

 18. DEFAULT.   

 

 (a) In the event User fails to pay when due any amounts to be paid by User pursuant to 

the Agreement or otherwise defaults in the performance or observation of its duties and obligations 

under the Agreement, the JPA may, at its option: (a) withhold distribution to User of tickets for 

games and events to be played in, performed in, or held at the Pinnacle Bank Arena and the parking 

Pass until such time as such default is cured; and/or (b) terminate the rights of User under the 

Agreement after giving User not less than twenty (20) days prior written notice of such default or 

breach.  In the event that User shall not have cured the default or breach specified in said notice 

by the date specified in said notice, the JPA may terminate the right of User to the use and 

possession of the Loge Box and all other rights and privileges of User under the Agreement and 

declare the entire unpaid balance of the Use Fee (which for purposes hereof shall include the total 

aggregate unpaid balance of the Use Fees for the remainder of the Term) immediately due and 

payable, whereupon the JPA shall have no further obligation of any kind to User.  The JPA shall 
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use reasonable efforts to re-market the right to the use and possession of the Loge Box to another 

party provided that, if there are any other Loge Boxes in the Pinnacle Bank Arena available to be 

marketed, then the JPA may give priority to marketing such other Loge Boxes.  User shall remain 

obligated to make all payments due or becoming due under the Agreement, but if the JPA enters 

into an agreement for the right to the use and possession of the Loge Box with another party, then 

all amounts received from such other party, applicable to the remaining period of this Agreement, 

shall be applied first to the expense of re-marketing the Loge Box and then to the reduction of any 

obligations of User to the JPA under the Agreement.  If the consideration collected by the JPA 

upon any such re-marketing is not sufficient to pay the full amount of all such obligations of User, 

User shall pay such deficiency upon demand. 

 

 (b) The foregoing remedies of the JPA shall not be to the exclusion of any other right 

or remedy set forth in the Agreement or otherwise available to the JPA in law or in equity.  User 

shall be responsible for all attorneys’ fees and costs incurred by the JPA in the enforcement of the 

Agreement whether or not litigation is actually commenced. 

 

 (c) No waiver by the JPA of any default or breach by User of its obligations under the 

Agreement shall be construed to be a waiver or release of any other subsequent default or breach 

by User under the Agreement, and no failure or delay by the JPA in the exercise of any remedy 

provided for in the Agreement shall be construed as a forfeiture or waiver of any other right or 

remedy available to the JPA. 

 

 19. DAMAGE OR DESTRUCTION TO LOGE BOX.  In the event of damage to or 

destruction of the Loge Box or the Pinnacle Bank Arena which renders the Loge Box unusable 

when events are scheduled in the Pinnacle Bank Arena,  an equitable adjustment to User will be 

made, unless a reasonably comparable loge box is made available to User.  No adjustment will be 

made if the unavailability of the Loge Box is caused by the fault or negligence of User or User’s 

guests.  If, in the event of any damage to or destruction of the Loge Box, the JPA elects not to 

repair or restore the same, this Agreement shall terminate as of the date of such damage or 

destruction, and a prorated portion of the prepaid annual Use Fee shall be refunded to User.  Upon 

payment of such refund, the JPA shall have no further liability under the Agreement. 

 

 20. ACCESS BY JPA.  The JPA and its agents and employees shall have access to the 

Loge Box to the extent deemed necessary by the JPA (a) for the performance of its obligations 

under the Agreement and for any and all purposes related thereto, (b) to investigate any suspected 

violations of the terms and conditions of this Agreement, or (c) otherwise in connection with the 

Loge Box, including in the event of an emergency.   

 

 21. DISCLAIMER OF LIABILITY.   

 

 (a) Neither the JPA, any Pinnacle Bank Arena manager designated by the JPA (the 

“Pinnacle Bank Arena Manager”) nor any of their officers, employees, or agents shall be liable or 

responsible for any loss, damage, or injury to any person or to any property of User or User’s 

guests in or upon the Pinnacle Bank Arena, resulting from any cause whatsoever, including, but 

not limited to, theft and vandalism.  
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 (b) User and its guests and invitees hereby assume all risks and danger incidental to the 

games of basketball, arena football,  hockey, or  events generally (whether sporting or otherwise), 

whether occurring prior to, during, or subsequent to, the actual playing of the game or conducting 

of the event, including specifically (but not exclusively) the danger of being injured by balls, pucks, 

sticks, or other missiles, and agree that the JPA, any sports league, the Pinnacle Bank Arena 

Manager, the teams, their agents and players, and other individuals performing or participating in 

events shall not be liable for injuries from such causes. 

 

 (c) In addition, User agrees to indemnify and hold the JPA and the Pinnacle Bank 

Arena Manager harmless from and against any liability, losses, claims, demands, costs, and 

expenses, including attorneys’ fees and litigation expenses, arising out of any personal injury or 

property damage occurring in or upon the Pinnacle Bank Arena in connection with User’s use or 

occupancy of the Loge Box or due to the contravention of the provisions of this Agreement or of 

any applicable laws, rules, regulations, or order of any governmental agency having appropriate 

jurisdiction over any actions or negligence of User. 

 

 22. INSURANCE.  In addition, User shall, at its sole cost and expense, obtain and keep 

in full force and effect at all times during the Term, a comprehensive general liability insurance 

policy (including, without limitation, host liquor liability coverage), with a single limit coverage 

of at least $1,000,000 including coverage for bodily injury or death, property damage, and personal 

injury liability, and for the performance by User of the indemnity provisions of the Agreement.  

The limits of this insurance shall not, however, limit the liability of User under the Agreement.  

Prior to User’s occupancy of the Loge Box, User shall deliver to the JPA a certificate evidencing 

the issuance of such insurance policy.  User’s comprehensive general liability insurance policy 

and certificate evidencing such insurance shall (i) name the JPA and the Pinnacle Bank Arena 

Manager as additional insureds, (ii) contain a provision by which the insurer agrees that the policy 

shall not be cancelled except after thirty (30) days written notice to the JPA and (iii) be issued by 

an insurance company reasonably satisfactory to the JPA and qualified to do business in the State 

of Nebraska.  If, during the term of this Agreement, IMG receives notice from its broker that its 

insurance policy is set to expire or to be cancelled or terminated for any reason, then IMG shall 

immediately forward a copy of such notice to JPA.  Any liability insurance carried or to be carried 

by User under this Agreement shall be primary over any policy carried by the JPA or the Pinnacle 

Bank Arena Manager.   

 

 23. ASSIGNMENT; WHEN PERMITTED.   

 

  (a) Assignment.  User hereby acknowledges and agrees that the identity of 

Loge Box Users is of crucial importance to the JPA.  Accordingly, User hereby agrees that, unless 

User has obtained the JPA’s consent as provided herein, it shall not assign, sell, transfer, mortgage, 

or otherwise alienate or encumber (any such act being to “assign” and to result in an “assignment”) 

this Agreement or any interest herein; provided, however, that User may distribute tickets and/or 

its parking pass to its guests and invitees for use in the manner permitted herein.  User further 

agrees not to sell any tickets or any rights to admission to the Loge Box, the parking space, or any 

private club lounge or otherwise permit any person to occupy the same for hire, it being expressly 

understood that the use of the tickets, the Loge Box, and any private club lounge shall be solely 

and exclusively for the use, enjoyment, and entertainment of User and officers, employees, 

visitors, guests, and invitees of User.  User agrees not to solicit or accept any direct or indirect 
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payment or income from any person for the use and enjoyment of tickets, the Loge Box, parking 

space, or any private club lounge.  The provisions of this Section shall not prohibit User from 

requiring its employees, guests, and invitees, pursuant to User’s company or internal policy and 

procedures, to pay or reimburse User for the use of tickets. 

 

  (b) Consent.  If User desires to assign its interest in this Agreement to any 

person or entity, User shall notify the JPA in writing of such desire, setting forth the identity of the 

proposed assignee and the name, address, and telephone number of the individual representing the 

proposed assignee so that the JPA may communicate with the proposed assignee regarding the 

assignment.  The JPA shall have the right to contact the proposed assignee and conduct such 

investigation of the creditworthiness of such proposed assignee as the JPA shall deem necessary, 

including requiring the proposed assignee to submit to the JPA such financial and other 

information as the JPA shall deem advisable.  The JPA shall have the right, in the exercise of its 

sole discretion, to refuse to consent to such proposed assignment.  If the JPA consents to the 

proposed assignment, it shall not be effective until the JPA has received an instrument executed 

by the proposed assignee by which it agrees to be bound by this Agreement, and an instrument of 

assignment satisfactory to the JPA executed by User.  Upon the JPA’s written consent to the 

assignment of this Agreement and receipt of such instruments, User shall be released from any 

further obligations under this Agreement.  Any consent by the JPA to any assignment or other 

transfer by User shall not be deemed to be consent by the JPA to any further assignment or other 

transfer by the successor User.  Any attempted assignment, sale, transfer, sublease, pledge, 

mortgage, or other alienation or encumbrance of this Agreement or any interest herein in 

contravention of this Section shall be null and void, and further shall constitute a default in the 

performance and observance of User’s duties and obligations under this Agreement. 

 

  (c) Loge Box not to be Used as Collateral, Security, or Mortgaged.  User 

acknowledges and agrees that User’s interest in the Loge Box shall not be used as collateral or 

security for User to support, finance, or underwrite any other financial obligation of User, nor shall 

User use its interest in the Loge Box to obtain any mortgage or monies related to a mortgage.  User 

acknowledges and agrees that any failure to comply with the terms of this paragraph shall 

constitute a default of this Agreement. 

 

 24. COST-SHARING ARRANGEMENTS.  User hereby covenants, represents, and 

warrants that, except with respect to the parties disclosed on Exhibit D attached to and made a part 

of this Agreement, User has not entered into, nor will it enter into, any agreements or arrangements 

by which User and any other party or parties share the costs attributable to the Loge Box, including, 

but not limited to, the Use Fees provided for hereunder, in consideration for the use of the Loge 

Box during the Term hereof (a “Cost-Sharing Arrangement”).  A Cost-Sharing Arrangement shall 

include any and all agreements to transfer, for any consideration whatsoever, one or more Loge 

Box tickets.  In the event that Exhibit D discloses any parties with whom User has entered into a 

Cost-Sharing Arrangement, the JPA has approved such arrangements by its execution of this 

Agreement.  In no event shall the JPA’s approval of these parties imply approval by the JPA of 

any other parties.  No Cost-Sharing Arrangement shall relieve User from being fully liable for all 

obligations under this Agreement, including all Use Fees.  The JPA shall have the right, exercisable 

in the JPA’s sole and absolute discretion, to prohibit and to reject any proposed Cost-Sharing 

Arrangement or to limit the number of parties to a Cost-Sharing Arrangement, both upon execution 

hereof and at any time thereafter.  User hereby represents and warrants that all amounts payable 
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by the other parties to any Cost-Sharing Arrangement do not exceed the Use Fees and other costs 

imposed on User hereunder for the use of the Loge Box reasonably allocable to the use of the Loge 

Box by the other parties to the Cost-Sharing Arrangement.  In the event that User desires to enter 

into a Cost-Sharing Arrangement after execution of this Agreement, User shall be required with 

respect thereto to provide to the JPA the identity of the parties to the proposed Cost-Sharing 

Arrangement, and the address and phone number of such parties, so that the JPA may contact them 

to provide such financial or other information as the JPA shall deem advisable.  All such future 

Cost-Sharing Arrangements shall be subject to the same conditions and restrictions as a Cost-

Sharing Arrangement disclosed herein.  Transfer of Loge Box tickets for the appropriate allocable 

cost pursuant to an approved Cost-Sharing Arrangement shall not violate this Agreement. 

 

25. ADMINISTRATIVE MATTERS.  User shall provide to the JPA at least twenty 

(20) days prior to the commencement of the Term the following information: 

 

 (a) The name and address of the person to whom all correspondence and emails, 

including but not limited to tickets and parking pass, relating to the Loge Box shall be sent. 

 

 (b) Unless User is a natural person, the name and address of the person who is 

authorized to receive notices sent to User and generally bind User with respect to all matters 

relating to the Loge Box and this Agreement. 

 

 (c) The JPA may from time to time provide a form on which User shall provide such 

information as required herein, and User shall in any event notify the JPA in writing of any changes 

in such information. 

 

 26. MISCELLANEOUS.   

 

 (a) Upon the expiration of the Term (or, if applicable, upon the expiration of any 

renewal term pursuant to User’s right of first refusal) or upon the earlier termination of the 

Agreement, User shall surrender possession of the Loge Box to the JPA in the condition in which 

it was originally delivered to User, normal wear and tear excepted. 

 

 (b) It is understood that the JPA may mortgage, pledge, assign, or otherwise encumber 

the JPA’s rights in the Agreement for any reason, in its sole discretion.   

  

 (c) User acknowledges and agrees that the Pinnacle Bank Arena is a smoke-free 

building and environment and that User and its guests shall not smoke anywhere within the 

Pinnacle Bank Arena or its environment except in designated smoking areas. 

 

 (d) User shall not bring or keep animals, birds, fish, or other living creatures in the 

Loge Box, with the exception of guide dogs or other service animals specifically trained to assist 

persons utilizing the Loge Box.   

 

 (e) User shall not display any sign, advertisement, or notice, or allow the same to be 

affixed to the Loge Box or the Pinnacle Bank Arena. 
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 (f) All notices, demands, and other communications between the parties required or 

appropriate hereunder shall be in writing and deemed given if delivered by email or mailed through 

U.S. Mail as certified mail, return receipt requested, postage prepaid, or actually delivered, to the 

respective addresses set forth below the signatures of the parties to this Agreement, or to such other 

address as may be designated by either party, from time to time in writing. 

 

 (g) This Agreement shall be governed by, construed and enforced in accordance with 

the laws of the State of Nebraska, without regard to conflicts of law principles. The parties agree 

that venue of any legal action arising out of this Agreement or incident thereto shall be proper in 

a court of competent jurisdiction in Lancaster County, Nebraska and each party waives any 

objection to such venue. 

(h) This Agreement, together with the Exhibits attached hereto, contains the entire 

agreement of the parties with respect to the matters provided for herein, and shall supersede any 

written instrument or oral agreement previously made or entered into by the parties to the 

Agreement.  In the event of any inconsistency between the Agreement (including the attached 

Exhibits) and any other documents regarding the Loge Box, this Agreement shall control. 

 

(i) The JPA makes no representation as to the tax treatment of any payment made to 

the JPA under this Agreement.  User is urged to seek the advice of its professional tax advisor to 

determine the tax treatment of any payment made under this Agreement. 

  

 IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the dates 

set forth below to be effective on the date of execution by the JPA. 

 

 

[SIGNATURE PAGE TO FOLLOW] 
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USER 

 

 

  

 

By: _______________________________ 

Date:______________________________ 

 

Name Printed:_____________________________ 

 

Title: _____________________________                             

 

Address: ___________________ 

___________________ 

 

 

 

 

 

 

 JPA   

 

By: _______________________________ 

Date:______________________________ 

       Chair of JPA  

  

Address:  555 South 10th Street, Room 103 

                Lincoln, NE 68508 

 

 

  

APPROVED: 

 

By: ________________________________ 

       JPA Attorney 
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EXHIBIT A 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

JPA’s Approval: _______  User’s Approval: ______
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EXHIBIT B 

 

Loge Box Benefits 

 

 Subject to the Terms and Conditions of this Agreement, User shall be entitled to the 

following benefits: 

 

 1. Admission Tickets.  Subject to User’s timely payment for the Suite as set forth in 

Exhibit C, User shall receive four (4) admission tickets to all Pinnacle Bank Arena events with the 

specific exception of no more than three (3) events per calendar year (the “Special Events”) to be 

designated by the JPA.   

 

 2. Parking Pass.  The JPA shall provide User, at no additional cost, for all events at 

the Pinnacle Bank Arena, with the specific exception of the Special Events, one (1) parking pass 

for parking in a designated parking lot near the Pinnacle Bank Arena.  User acknowledges and 

agrees that the availability of a parking pass, as well as the location of the parking space, is subject 

to change in the sole discretion of the JPA. 

 

 3. Loge Box Features.  Each Loge Box is currently designed to provide: 

 

• Four (4) seats with casters 

• Drink rail 

• Under-counter refrigerator 

• Storage cabinets 

• Buffet counter 

• Television with in-house feed and cable 

 

4. Loge Box Amenities.  User shall be entitled to the following amenities: 

 

• Private entrance to the Pinnacle Bank Arena 

• Private elevator to Loge Box concourse 

• Access to restrooms on the Loge Box concourse 

• Access to private lounge on the Loge Box concourse 

• Concierge service in lobby area 

 

 5. The JPA shall use its best efforts to assure that the foregoing Features and 

Amenities will be included with the Loge Box, but does not guarantee that changes to the Features 

and Amenities will not be made over the course of the Agreement. 
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EXHIBIT C 

 

10 year Use Agreement   

 

 1. ANNUAL USE FEE.  The “Use Fee” payable by User to the JPA in respect of each 

year of the Agreement is as set forth below: 

 

 

 

____________________________ 

User Signature 
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EXHIBIT C 

 

7 year Use Agreement 

 

 1. ANNUAL USE FEE.  The “Use Fee” payable by User to the JPA in respect of each 

year of the Agreement is as set forth below: 

 

 

 

____________________________ 

User Signature 
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EXHIBIT D 

 

COST-SHARING ARRANGEMENTS 

 

Subject to the terms and conditions of the Agreement, User may engage in a “Cost-

Sharing” arrangement so that the cost of the subject Loge Box is borne by more than one person 

or business entity. 

 

User acknowledges and agrees that said Cost-Sharing arrangement shall not collectively 

include any combination of more than three (3) persons and/or business entities, so that the 

aggregate number of persons or entities controlling access to said Loge Box does not exceed three 

(3). 

 

User further acknowledges and agrees that User is responsible for all payments due to the 

JPA regardless of any cost-sharing arrangement.  User further acknowledges and agrees that 

granting a right to use the Loge Box in the name of more than one person or entity is not permitted. 

 

User shall inform the JPA of the identity of persons or entities involved in any cost-sharing 

arrangement and shall supply the contact information for the persons or entities participating in 

said cost-sharing arrangement below.  User shall promptly notify the JPA in writing of any change 

in the information supplied. 

 

User may identify those persons or entities participating in cost-sharing on any and all 

permitted signage identifying the users of said Loge Box. 

 

Names of and contact information for the parties participating in the cost-sharing 

arrangement are as follows: 

 

User:     ____________________________ 

 

Mailing Address:   ____________________________ 

     ____________________________ 

     ____________________________ 

Telephone:    ____________________________ 

E-mail address:   ____________________________ 

Designated Representative:  ____________________________ 

 

Cost-Sharer No. 1:       ____________________________ 

Mailing Address:   ____________________________ 

     ____________________________ 

Telephone:    ____________________________ 

E-mail address:   ____________________________ 
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Cost-Sharer No. 2:   ____________________________ 

Mailing Address:   ____________________________ 

     ____________________________ 

Telephone:    ____________________________ 

E-mail address:   ____________________________ 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



WH 23-15         Introduce:  6-7-23 

RESOLUTION NO. 

 

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public 1 

Agency:  2 

That the attached Agreement for Engineering Services between the West Haymarket Joint 3 

Public Agency and DLR Group, Inc. for assessment and engineering services for the Pinnacle 4 

Bank Arena Pedestrian Bridge project for an amount not to exceed $17,500.00, is hereby approved 5 

and the Chairperson of the West Haymarket Joint Public Agency Board of Representatives is 6 

hereby authorized to execute said Agreement on behalf of the West Haymarket Joint Public 7 

Agency. 8 

Adopted this _____ day of June, 2023. 

Introduced by: 

 

 

___________________________________ 

 

 

 

Approved as to Form & Legality:   West Haymarket Joint Public Agency 

Board of Representatives 

 

_________________________________  ___________________________________ 

Legal Counsel for     Leirion Gaylor Baird 

West Haymarket Joint Public Agency 

___________________________________ 

Tim Clare 

 

___________________________________ 

Tom Beckius 
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WEST HAYMARKET JOINT PUBLIC AGENCY 

AGREEMENT FOR ENGINEERING SERVICES 
 

 

THIS AGREEMENT is entered into by and between West Haymarket Joint Public Agency, a 

political subdivision and corporate body politic of the State of Nebraska (WHJPA), and 

 

DLR Group, Inc., a Nebraska Corporation 

 

 

 

(Engineer). 

In consideration of the mutual covenants herein contained, WHJPA hereby agrees to contract 

with Engineer to perform engineering and related professional services hereinafter outlined in 

connection with  

 

    Pedestrian Bridge Assessment. 

 

(Work). 

 

SECTION I — SCOPE OF SERVICES 

Engineer agrees to timely and professionally complete the Work described above and herein, 

furnish and pay all costs, including any related taxes, and to furnish all labor, supplies and 

material and everything else reasonably necessary to complete the same unless specifically 

provided otherwise in this Agreement for the services listed in the Scope of Services (Scope), 

attached hereto.  Such Scope of Services may also be referred to as “the Work.”  To the extent 

that the Scope, Engineer’s proposal, or any other attachment hereto is in conflict with this 

Agreement, this Agreement shall control. 

 

SECTION II — COMPENSATION 

For the services or Work covered by this Agreement, WHJPA agrees to pay Engineer as follows: 

1. Basic Services. Engineer shall be paid the compensation set forth in the Scope attached 

hereto, plus all allowed actual expenses and the total of all fees and allowed actual expenses 

shall not exceed $17,500.00 without written consent of WHJPA. WHJPA is not responsible 

for fees or expenses incurred prior to the Notice-to-Proceed date or after the completion 

deadline date stated in the Work Schedule attached to this Agreement unless otherwise 

agreed to by WHJPA. 

 

2. Additional Services or Change in Scope.  WHJPA may from time to time, require additional 

services or change in Scope. Such services, including the amount of compensation for such 

services, which are mutually agreed upon by and between WHJPA and Engineer, shall be 

effective when incorporated by written amendments to this Agreement. Additional services 

or change in Scope shall not begin until the amendment is executed. 

 

3. Cost Overruns.    Engineer is responsible for determining if the actual fees or expenses will 

exceed the maximum amount stated above. If at any time during the Work, Engineer 

determines that the fees or expenses will exceed, or have exceeded the maximum amount 
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stated above, Engineer must immediately notify WHJPA in writing and describe which fees 

or expenses are causing the overrun and the reason. Engineer must also estimate the additional 

fees or expenses needed to complete the Work. WHJPA will then determine if the maximum 

amount is to be increased, remain the same, or determine if the scope of the Work needs to be 

modified or terminated. An amendment will be prepared if cost overruns are authorized by 

WHJPA. 

 

4. Notice to Proceed.   Following execution of this Agreement, Engineer shall proceed as 

instructed by WHJPA. Engineer shall not begin the Work under this Agreement until 

instructed by WHJPA. 

 

5. Term of Agreement.   The term of this Agreement shall commence upon execution of this 

Agreement by both parties and shall continue until completion of all obligations of this 

Agreement, but in no event longer than November 30, 2023, unless approved extensions are 

issued by written amendment.  

 

6. Invoices. Unless otherwise set forth in the attachments, invoices shall be payable as follows: 

  Monthly  X 

  Quarterly 

  Lump Sum   

Other:_________________________ 

Invoices must present activities of Engineer and/or any subcontractors showing not less than 

actual hours worked, hourly rates applied, actual expenses incurred unless otherwise specified 

in the Scope or Fee Schedule, and any applicable supporting documentation, such as, but not 

limited to, receipts. All invoices shall be in a format acceptable to WHJPA.  

 

7. Progress Reports. Invoices shall be substantiated by written progress reports which indicate 

the percentage of the Work completed or other metrics of progress agreed to or reasonably 

requested by WHJPA or as set forth in the proposal or Scope. A written progress report shall 

be provided to WHJPA each month in which Work is done by Engineer. Engineer shall 

provide a progress report within a reasonable time after a request for such report by WHJPA, 

separate and apart from the billing process. 

 

8. Payment. WHJPA shall pay Engineer within thirty (30) days of approval of Engineer’s 

invoices.  WHJPA may reject all or part of any invoice for any reasonable cause. Payment is 

dependent upon whether the monthly progress reports provide adequate substantiation for the 

Work and whether WHJPA determines that the Work is satisfactory. Upon determination that 

the Work was adequately substantiated and satisfactory, payment will be made in the amount 

of one hundred percent (100%) of the billed actual costs and hourly fees. After Engineer has 

completed all Work required under this Agreement, a final invoice shall be submitted to 

WHJPA. Upon acceptance of the Work by WHJPA and final payment is made, an audit of all 

invoiced amounts may be completed by WHJPA or its authorized representative. 

 

9. Final Payment. The acceptance of the final payment will constitute and operate as a release 

to WHJPA for all claims and liability of Engineer, its representatives, and assigns, for any and 

all things done, furnished, or relating to the services and Work rendered by or in connection 

with this Agreement or any part thereof. Engineer agrees to reimburse WHJPA for any 
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overpayments. 

 

 

 

SECTION III — WHJPA’S RESPONSIBILITIES 

If available, WHJPA will furnish, as required for the Work and not at the expense of Engineer, 

the following items: 

1. Property, boundary, easement, right-of-way, utility surveys, and property descriptions when 

such information is required. 

 

2. All maps, drawings, records, audits, annual reports, and other data that are available in the 

files of WHJPA and which may be useful in the Work involved under this Agreement, 

including existing surveys, maps, and boring information for the site. Engineer must identify 

and specifically request available information by itemized written request with sufficient 

detail to identify existing documents. WHJPA does not warrant or represent that such 

information is accurate or complete with regard to the Work.  

 

3. Access to public and private property, as necessary, when required in conduct of field 

investigations. 

 

4. Charges for review of drawings and specifications by governmental agencies required for 

concurrence or permits, if any. 

 

SECTION IV — OTHER MATTERS 

It is mutually understood and agreed: 

1. Termination of Agreement.  Termination may occur for any of the following reasons: 

a) This Agreement may be terminated by WHJPA or Engineer if the other party fails to 

adequately perform any material obligation required by this Agreement (Default). 

Termination rights under this section may be exercised only if the defaulting party fails to 

cure a Default within ten (10) calendar days after receiving written notice from the non-

defaulting party specifying the nature of the Default. 

 

b) WHJPA may terminate this Agreement, in whole or part, for any reason for WHJPA=s 
own convenience upon at least ten (10) calendar days’ written notice to Engineer.  

 

c) WHJPA may terminate this Agreement in whole or in part when funding is not lawfully 

available for expenditure or when sources of funding are terminated, suspended, reduced, 

or otherwise not forthcoming through no fault of WHJPA. In the event of unavailability 

of funds to pay any amounts due under this Agreement, WHJPA shall immediately notify 

Engineer, and this Agreement shall terminate without penalty or expense to WHJPA. 

Upon termination, WHJPA shall pay Engineer for any approved and documented Work 

completed up to the date of termination, but not to exceed the maximum amount allowed 

by this Agreement. 

 

d) If the Agreement is terminated by WHJPA as provided in (b) or (c) above, Engineer shall 

be paid for all Work performed, and reimbursable expenses incurred, not to exceed the 

maximum amounts payable under the compensation section above, up until the date of 
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termination. Engineer hereby expressly waives any and all claims for damages or 

compensation arising under this Agreement except as set forth in this section in the event 

of termination.  

 

e) Engineer agrees that, upon termination as provided in this section (a) above, Engineer 

shall not be employed by any developer or other party who is or may be interested in the 

Work, without prior written approval of WHJPA. 

 

f) WHJPA reserves the right to withhold payment for Work rendered that is not in 

compliance with this Agreement or setoff against payments due. 

 

2. Project Representatives.    Caleb Swanson, of Project Control, Inc. will act as WHJPA’s 

Authorized Representative for the Work and Scott Shiffermiller will act as Engineer’s 

authorized representative. Engineer’s authorized representative shall have direct and 

responsible charge for timely completing Engineer’s responsibilities.  All changes and other 

matters requiring decisions on the part of WHJPA will be administered and directed by 

WHJPA’s authorized representative. 

 

3. Cost Estimates. Engineer represents that construction estimates are done according to the 

Scope and shall comply with the current applicable WHJPA of Lincoln Standard 

Specifications for Municipal Construction, using unit prices where possible.  Engineer does 

not warrant that contractor bids will be acceptable to WHJPA. 

 

4. Signatures and Approvals. All submittals by Engineer shall be complete for project purposes 

and include all required seals, signatures, and approvals. 

 

5. Construction Phase Changes. All design changes made during construction must be 

approved by WHJPA in a written change order or amendment to this Agreement. 

 

6. Advisory Capacity for Disputes. In disputes between WHJPA and any other party, Engineer 

shall advise WHJPA on issues concerning the Work. 

 

7. Ownership of Drawings and Specifications.  Upon termination or final payment, drawings, 

specifications, electronic files, and other work product or deliverables (information) shall 

become the property of WHJPA as soon as payment for the same has been completed or 

termination has been affected. Engineer may retain copies of all information for its records 

and use if it so desires. In the event WHJPA elects to use portions of or all of the information 

contained in the documents prepared for the Work, for any purpose other than the specific 

purpose for which they were prepared, WHJPA agrees to hold harmless and indemnify 

Engineer for and against any and all liability in any manner whatsoever arising out of the 

utilization of such information. 

 

8. Engineer’s Supervision; Seal. All required Work shall be performed under the direct 

supervision of a registered professional engineer licensed to practice in the State of Nebraska. 

Engineer also hereby agrees to affix the seal of a registered professional engineer licensed to 

practice in the State of Nebraska on all plans and specifications prepared hereunder. 
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9. Independent Contractor.  WHJPA is interested only in the results produced by this 

Agreement.  Engineer has sole and exclusive charge and control of the manner and means 

of performance. Engineer shall perform as an independent contractor, and it is expressly 

understood that neither Engineer nor any of its staff are employees of WHJPA and are not 

entitled to any WHJPA benefits including, but not limited to, overtime, retirement benefits, 

workers’ compensation, sick leave, injury leave, or other leave provisions.  

 

10. Fair Employment.  Engineer shall not discriminate against any employee (or applicant for 

employment) with respect to compensation, terms, advancement potential, conditions, or 

privileges of employment, because of such person’s race, color, religion, sex, disability, 

national origin, ancestry, age, or marital status pursuant to the requirements of Lincoln 

Municipal Code Chapter 11.08, Neb. Rev. Stat. § 48-1122, as amended, or such similar federal 

law as may be applicable. 

 

11. Fair Labor Standards.  Engineer shall maintain Fair Labor Standards in the performance 

of this Agreement as required by Chapter 73, Nebraska Revised Statues, as amended. 
 

12. Insurance; Coverage.  Engineer, prior to beginning the Work, shall provide proof of 

insurance coverage in a form satisfactory to WHJPA, which shall not withhold approval 

unreasonably, with the coverages, minimum limits, and endorsements described in the 

attached INSURANCE REQUIREMENTS FOR WEST HAYMARKET JOINT PUBLIC 

AGENCY attached hereto and incorporated herein as if fully set forth. 

 

13. Indemnification.   To the fullest extent permitted by law the Engineer shall indemnify and 

hold harmless the Owner, it’s elected officials, officers, employees, agents, and consultants, 

and employees of any of them from and against claims, damages, losses and expenses, 

including but not limited to attorney fees, arising out of or resulting from performance of the 

Work, provided that such claim, damage, loss or expense is attributable to bodily injury, 

sickness, disease or death, or to injury to or destruction of tangible property, including the 

Work itself, but only to the extent caused by the negligent or intentional acts or omissions of 

the engineer, a subcontractor, anyone directly or indirectly employed by them or anyone for 

whose acts they may be liable, regardless of whether or not such claim, damage, loss or 

expense is caused in part by the negligence of a party indemnified hereunder.  In the event the 

claim, damage, loss or expense is caused in part by the negligence of a party indemnified 

hereunder, the indemnification by the Engineer shall be prorated based on the extent of the 

liability of the party indemnified hereunder.  Such obligation shall not be construed to negate, 

abridge, or reduce obligations of indemnity which would otherwise exist as to a party or person 

described in this Section.   

 

14. Sovereign Immunity. Nothing contained in this clause or other clauses of this Agreement 

shall be construed to waive the sovereign immunity of WHJPA. 

 

15. Copyrights, Royalties, and Patents; Warranty.  

a) Without exception, Engineer represents and warrants that the consideration for this 

Agreement includes Engineer’s payment, if any, for any and all royalties or costs due any 

third party arising from patents, trademarks, copyrights, and other similar intangible rights 

claimed by any such third party in any way involved with or related to the Work provided 
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herein by Engineer pursuant to this Agreement. Further, Engineer shall pay all related 

royalties, license fees, or other similar fees for any such intangible rights. Engineer 

represents that all materials, processes, or other protected rights, if any, to be used in the 

creation of the Work have been duly licensed or authorized by the appropriate parties for 

such use. Engineer agrees to furnish WHJPA upon demand written documentation of such 

license or authorization and if unable to do so, Engineer agrees that WHJPA may withhold 

a reasonable amount from Engineer’s compensation herein to defray any associated costs 

to secure such license or authorization or defend any infringement claim.  

 

b) Engineer shall indemnify WHJPA and defend suits or claims for infringement for 

damages, including but not limited to attorney’s fees, of any patent, copyright, trademark, 

or other intangible rights that Engineer has used in the course of performing this 

Agreement.  

 

c) Engineer represents and warrants to WHJPA that it is free to enter into this Agreement 

and that the performance thereunder will not conflict with any other Agreement to which 

Engineer may be a party. Engineer represents and warrants to WHJPA that the Work is 

unique and original, is clear of any claims or encumbrances, and does not infringe on the 

rights of any third parties. 

 

d) Engineer agrees to and hereby transfers all right, title, and interest, including those of a 

property or copyright nature, in any reports, studies, data, website creation, digital files, 

imagery, metadata, maps, statistics, forms, and any other works or materials produced 

under the terms of this Agreement. No such work or materials produced, in whole or in 

part, under this Agreement, shall be subject to private use or copyright by Engineer 

without express written consent of WHJPA. WHJPA shall have the unrestricted rights of 

ownership of such works or materials and may freely copy, reproduce, broadcast, or 

otherwise utilize such works or materials as WHJPA deems appropriate. Engineer 

warrants that all materials, processes or other protected rights to be used have been duly 

licensed or authorized for WHJPA’s use. 

 

16. Engineer’s Standard of Care. In providing the Work under this Agreement, Engineer shall 

perform in a manner consistent with that degree of care and skill ordinarily exercised by 

members of the same profession currently practicing under similar circumstances at the same 

time and in the same or similar locality.  Upon notice to Engineer and by mutual agreement 

between the parties, Engineer will, without additional compensation, correct those services 

not meeting the standard set forth herein.  Engineer further agrees that the Work provided shall 

conform to the requirements of this Agreement. 

 

17. Compliance with Law. Engineer shall comply with all Federal, State, and local laws, rules, 

and regulations applicable to the Work, including applying for and obtaining all necessary 

permits, certifications, licenses, and approvals required by the law or regulations that relate to 

the Work. 

 

18. Nebraska Law.  This Agreement shall be construed pursuant to the laws of the State of 

Nebraska.  
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19. Integration; Amendment; Assignment; Severability; Waiver.  This Agreement represents 

the entire agreement between the parties, and all prior negotiations and representations are 

hereby expressly excluded from this Agreement. This Agreement may be amended only by 

written agreement signed by both parties. Any assignment or transfer of any of the Work to 

be performed by Engineer is hereby prohibited unless prior written consent of WHJPA is 

obtained. This Agreement shall be binding upon the successors and assigns of the parties 

hereto. Each section of this Agreement is hereby declared to be independent of every other 

section so far as inducement for the acceptance of this Agreement, and invalidity of any 

section of this Agreement shall not invalidate any other section thereof.  The failure of either 

party to enforce any section of this Agreement shall not be construed as a waiver or limitation 

of that party’s right to subsequently enforce and compel strict compliance with every section 

of this Agreement.  

 

20. Audit and Review.  This Agreement shall be subject to audit pursuant to Chapter 4.66 of 

the Lincoln Municipal Code, and all parties shall make available to a contract auditor, as 

defined therein, copies of all financial and performance related records and materials 

germane to this Agreement, as allowed by law. Engineer shall maintain, and also require 

that its Sub-Consultants/Subcontractors maintain, all books, documents, papers, accounting 

records, and other evidence pertaining to costs incurred and shall make such material 

available for examination at Engineer’s office at all reasonable times during the Agreement 

term and for five (5) years from the date of final payment under this Agreement. Such 

materials must be available for inspection by City, State, FHWA, or any authorized 

representative of the state or federal governments and, when requested, Engineer shall 

furnish copies. 

 

21. Federal Immigration Verification.  In accordance with Neb. Rev. Stat. §§ 4-108 through 4-

114, Engineer agrees to register with and use a federal immigration verification system to 

determine the work eligibility status of new employees performing services within the State 

of Nebraska.  A federal immigration verification system means the electronic verification of 

the work authorization program of the Illegal Immigration Reform and Immigrant 

Responsibility Act of 1996, 8 U.S.C. §1324a, otherwise known as the E-Verify Program, or 

an equivalent federal program designated by the United States Department of Homeland 

Security or other federal agency authorized. Engineer shall not discriminate against any 

employee or applicant for employment to be employed in the performance of this section 

pursuant to the requirements of state law and 8 U.S.C. §1324b. Engineer shall require any sub-

agreement or to comply with the provisions of this section. For information on the E-Verify 

Program, go to www.uscis.gov/everify.  

a) Attestation Form.  If Engineer is an individual or sole proprietor, Engineer agrees to 

complete the United States Citizenship Attestation Form as provided by WHJPA and 

attach it to the Agreement. 

 

b) Public Benefits Eligibility Status Check.  If Engineer is agreeing to determine eligibility 

for and provide a public benefit as public benefit is defined under Neb. Rev. Stat. §§ 4-

108 through 4-114, Engineer agrees to have each applicant for public benefits attest that 

he or she is a U.S. citizen or qualified alien using the form attached. Engineer agrees to 

register and use the SAVE Program as required under Neb. Rev. Stat. §§ 4-108 through 

4-114. If the applicant indicates he or she is an alien, Engineer shall verify the applicant=s 

http://www.uscis.gov/everify
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lawful presence in the United States as provided under the SAVE Program and retain all 

documentation and provide copies of such documentation at WHJPA’s request.  For 

information on the SAVE program, go to www.uscis.gov/SAVE. 

 

22. Living Wage.  If the compensation for the Work provided pursuant to this Agreement is equal 

to or exceeds $25,000, this Agreement is subject to the Living Wage Ordinance Chapter 2.81 

of the Lincoln Municipal Code.  The ordinance requires that, unless specific exemptions apply 

or a waiver is granted, Engineer shall provide payment of a minimum living wage to 

employees providing services pursuant to this Agreement. Under  the  provisions  of  the  

Living  Wage  Ordinance,  WHJPA  shall  have authority to terminate this Agreement and to 

seek other remedies for violation of this ordinance. 

 

23. Records Retention.  Unless WHJPA specifies in writing a different period of time, Engineer 

agrees to preserve and make available at reasonable times all of its books, documents, papers, 

records, and other evidence involving transactions related to this Agreement for a period of 

five (5) years from the date of the expiration or termination of this Agreement. See WHJPA 

of Lincoln Records Retention Schedule. Matters involving litigation shall be kept for one (1) 

year following the termination of litigation, including all appeals, if the litigation exceeds five 

(5) years. 

 

24. Document Control Clause. The Agreement includes the following documents: 

a) Scope of Services, Schedule, and Fee; 

b) Insurance requirements, certificates, and endorsements;  

c) Amendments to Agreement (if any); 

d) ___________________________ 

e) ___________________________ 

 

For Agreement documents submitted prior to execution, if terms and conditions therein 

conflict with other Agreement documents, those Agreement document with the date closest 

to the date of execution of this Agreement shall control. 

 

25. Capacity.  Each party hereby represents and warrants to the other party that the execution of 

this Agreement is duly authorized and constitutes a legal, valid, and binding obligation of said 

party. 

 

IN WITNESS WHEREOF, WHJPA and Engineer do hereby execute this Agreement as of 

the date of execution set forth below. 
 

WEST HAYMARKET JOINT PUBLIC 

AGENCY, a political subdivision and corporate 

body politic of the State of Nebraska. 
 
 
 
Date:___________________________        By:                                                              

Leirion Gaylor Baird, Chair  
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ENGINEER 
 
 

Date:___________________________        By:        

 

 Name: __________________________________ 

 

   Title:    

 



DLR Group inc. 

a Nebraska corporation 

1128 Lincoln Mall, Suite 103 

Lincoln, NE  68508 

05/19/2023 

Caleb Swanson 

Project Control 

Lincoln, NE 68508 

Re: Project Name:  PBA Pedestrian Bridge Assessment 

Dear Mr. Swanson: 

DLR Group is pleased to offer this Fee Proposal to provide services for: 

• Assessing existing conditions and extent of damage requiring remediation.

• Providing engineered repair details and associated product specifications.

• Construction administration Services.

All services described herein shall be subject to the terms and conditions set forth in Exhibit A: Standard Terms 

& Conditions which is attached to this Fee Proposal.   

PROJECT SERVICES & DELIVERABLES: 

• One (1) Initial site visit with project stakeholders to assess damage.

o Preliminary assessment and draft report will be completed at this time for review and approval

by the project stakeholders to move forward with repair design.

• Structural repair designs for conditions discovered during initial site visit.

• Product specifications for required repair products.

• Finalized report incorporating repair designs and product specifications.

• Shop drawing and product data review.

• Site observations during construction.

o Maximum of three (3).

TIME OF PERFORMANCE: The Project schedule is: 

• Work can begin within two weeks of notice to proceed.

• Assessment must be complete when weather conditions allow observations and building areas are not

obscured by snow or rain.

FEES AND EXPENSES: DLR Group’s proposed compensation is: 

• Hourly/NTE seventeen thousand, five hundred dollars ($17,500).

ATTACHMENT 1



Caleb Swanson 

05/19/2023 

Page 2 

 
 

Limit of Liability: The compensation above assumes DLR Group’s cumulative total liability for claims arising from 

or relating to this Fee Proposal / Letter Agreement shall not exceed DLR Group’s total compensation earned under 

this Fee Proposal. 

 

Additional Services: Any work outside the scope of work described above shall be performed as an additional 

service in accordance with DLR Group’s standard hourly rates. DLR Group shall not proceed with any additional 

services without the prior written authorization of the Owner.  

 

Acceptance: Signature by the Owner below shall constitute acceptance of this Fee Proposal and a notice to DLR 

Group to proceed with the services. The Effective Date of this Fee Proposal shall be the date the Owner signs this 

document.  

 

We look forward to continuing or successful relationship with Project Control. Please contact me if you have any 

questions regarding this Fee Proposal. 

 

 

ARCHITECT:     OWNER: 

 

DLR Group (a Nebraska corporation)   West Haymarket JPA 

 
Scott D Shiffermiller, AIA 

Architect, Vice President 

 

_________________________________________  __________________________________________ 

Signature and Title     Signature and Title

        

        

        

Date:        Date:        

 

 
 

SS:br 

 

Encl: 

Exhibit A – Standard Hourly Billing Rates 

Exhibit B – Prevailing Reimbursable Expenses 

 

cc: 

Jake McConnell 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



DLR Group 
Standard Hourly Billing Rates 

 

 
 

 
Title 

Client Hourly 
Billing Rate 

Senior Expert $350 

Expert $300 

Practice Leader $265 

Project Leader $235 

Senior Professional $205 

Professional II $175 

Professional $145 

Professional Support $115 

Technical/Clerical $90 

 
Rates will be reviewed and adjusted 
annually based on the Consumer Price 
Index for Urban Wage Earners and 
Clerical Workers (CPI-W) 
for that geographic region. 

Exhibit A



Prevailing Reimbursable Expenses.doc  

PREVAILING REIMBURSABLE EXPENSES 
 Effective April 1, 2020 

 Exhibit B 

Description Rates * 

Reproduction/Scanning: 
 8-1/2” x 11” B&W Bond ..............................................  $ .20 
 8-1/2” x 11” Color .......................................................  $ 1.00 
 Scanning 8-1/2 x 11 (.65 SF) B&W ............................  $ .20 
 Scanning 8-1/2 x 11 (.65 SF) Color ............................  $ .45 
 11” x 17” B&W Bond...................................................  $ .50 
 11” x 17” Color ............................................................  $ 2.00 
 Scanning 11 x 17 (1.30 SF) B&W ..............................  $ .40 
 Scanning 11 x 17 (1.30 SF) Color ..............................  $ .90 
 Bond 15x21 to 36x48 .................................................  $ .65 
 Scanning 15x21 to 36x48 (2.1875 SF to 12 SF) ........  $ .65/SF 
 Large Format Vellum ..................................................  $ 1.05/SF 
 Large Format Mylar ....................................................  $ 2.15/SF 
 HP Plotter B&W Bond Plots .......................................  $ .65/SF 
 HP Plotter B&W Vellum Plots .....................................  $ 2.00/SF 
 HP Plotter B&W Mylar Plots .......................................  $ 2.50/SF 
 HP Plotter Color Line Plots ........................................  $ .65/SF 
 HP Plotter Color 24-lb. Bond Paper Plots ..................  $ 4.50/SF 
 HP Plotter Color Nonglossy 7 mil Paper Plots ...........  $ 6.00/SF 
 HP Plotter Color Glossy Paper Plots ..........................  $10.00/SF 
 HP Plotter Color Low Density Bond Print ...................  $    .80/SF 
 HP Plotter Color High Density Bond Print ..................  $  1.60/SF 
 
 

* Rates include all binding, stapling, collating, maintenance, etc. 
  Shipping and handling not included. 

 
Mileage (rate per mile) .............................................. Prevailing Government Rate 
Air Fare ..........................................................................  As billed to DLR Group 
Auto Rental ....................................................................  As billed to DLR Group 
Other Transportation  ....................................................  As billed to DLR Group 
Parking and Tolls  ..........................................................  As billed to DLR Group 
Meals  ............................................................................  As billed to DLR Group 
Lodging  .........................................................................  As billed to DLR Group 
Postage  ........................................................................  As billed to DLR Group 
Delivery Charges  ..........................................................  As billed to DLR Group 
Telephone (Long Distance) ...........................................  As billed to DLR Group 
Materials and Supplies ..................................................  As billed to DLR Group 
Models and Renderings (Presentation)  ........................  As billed to DLR Group 
Photographic/Film  ........................................................  As billed to DLR Group 
Photographic/Typeset  ..................................................  As billed to DLR Group 
Codes/Ordinances  ........................................................  As billed to DLR Group 
Legal ..............................................................................  As billed to DLR Group  
 
Project Reimbursable Expenses will be invoiced at cost,Reimbursable Expenses are 
subject to periodic adjustment. 
 DLR Group inc.  

  Initialed by: 
   Owner  _______ dated: __________ 

   Architect _______ dated: __________ 



Insurance Requirements

Submitted on 22 May 2023, 1:38PM

Receipt number 917

Related form version 18

OWNERS: The Insurance Requirements apply to the following: WHJPA

PROVISIONS: 3. Commercial General Liability

4. Automobile Liability

5. Workers' Compensation

11. Errors and Omissions; Professional Liability

The requirements herein apply to contracts to be issued by the City of Lincoln, Lancaster County, the Lincoln-Lancaster County Public Building
Commission, and the West Haymarket Joint Public Agency. For purposes of certificates, endorsements and other proof required herein, only
include the entity issuing the contract.

DEFINITIONS: For purposes of these Requirements, the following definitions apply:
“Agreement” shall mean the contract between the Owner and the Contractor into which these Insurance Requirements are
incorporated by reference.
“City” shall mean the City of Lincoln, NE.
“COI” shall mean a Certificate of Insurance.
“Contractor” shall mean the individual, company, etc. being hired to perform the Work under the Agreement. Contractor shall include
all owners, officers, employees, agents, and subcontractors and employees of any of them.
“County” shall mean the County of Lancaster, Nebraska.
“Owner(s)” shall mean any, all, or a combination of the City of Lincoln, NE, County of Lancaster, Nebraska, Lincoln-Lancaster County
Public Building Commission, and/or the West Haymarket Joint Public Agency and their elected and appointed officials, officers,
employees, agents, contractors, and consultants.
“PBC” shall mean the Lincoln-Lancaster County Public Building Commission.
“Site” shall mean the location the Work is being completed and/or delivered to.
“WHJPA” shall mean the West Haymarket Joint Public Agency.
“Work” shall mean the project being completed, products being delivered, and/or services being provided as contemplated in the
Agreement.

Contractor shall comply with the following provisions:

1. Insurance; Coverage Information
A. The Contractor shall, prior to beginning work, satisfy all provisions of these Insurance Requirements and shall provide proof of
insurance coverage in a form satisfactory to the Owner, which shall not unreasonably withhold approval. Contractor shall comply with
these Insurance Requirements, including maintaining all coverages required by these Insurance Requirements, at all times the Work
is being done pursuant to the Agreement.
B. Contractor’s insurance shall be primary and non-contributory with any insurance coverage maintained by the Owner. Owner’s
insurance policies, if any, operate secondary, in excess, separately and independently from policies required to be provided by
Contractor. The policies shall be written for not less than the limits of liability required herein. If Contractor maintains higher limits than
the minimums shown, the Owner requires and shall be entitled to the higher limits. Any available insurance proceeds in excess of the
specified minimum limits of insurance and coverage shall be available to the Owner.

Deductibles/Retentions: Deductibles/Retentions above $25,000.00 shall not be permitted unless written consent is given by the Owner prior
to close of an RFP or bid, or upon execution of the Agreement if a formal bid or RFP is not issued. 
Owner has sole and exclusive discretion to reject deductibles/retentions that do not meet Owner's satisfaction.
 Self-Insurance: In the event Contractor is self-insured for any insurance coverages required in this Agreement, Contractor is required to
complete a Self-Insured Certification. If Contractor is self-insured for Workers Compensation, Contractor shall provide Owner a copy of
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Owner(s) checked below shall be listed as the Certificate Holder
on the COI using the following address: 555 S. 10th St.,
Lincoln, NE 68508

West Haymarket Joint Public Agency

Nebraska Certificate of Self-Insurance for Workers' Compensation.

2. Certificates
A. The Contractor shall provide to Owner, in a form acceptable to Owner, a COI demonstrating the coverage required herein and
include copies of all necessary endorsements, waivers, or other documents required by these Insurance Requirements before being
permitted to begin the Work pursuant to this Agreement.

3. Commercial General Liability: The Contractor shall have, maintain, and provide proof of Commercial General Liability Insurance.
A. Basis: Occurrence basis.
B. Limits: Not less than $1,000,000 combined single limit (CSL) each occurrence; $2,000,000 general aggregate and $2,000,000
products-completed operations aggregate.
C. Coverage: Coverage shall include: Premises-Operations, Products/ Completed Operations, Contractual, Broad Form Property
Damage, and Personal and Advertising Injury. The required insurance must include coverage for all projects and operations by or on
behalf of Contractor or similar language that meets the approval of the Owner, which approval shall not be unreasonably withheld.
Blanket contractual liability coverage, to the extent permitted by law, including but not limited to coverage of Contractor’s contractual
indemnity obligations in this agreement. Policy shall have a Cross-Liability/Separation of Insureds Clause specifying the insureds'
protection under the policy as if each insured had a separate policy, with the exception of the limits of liability and any rights or duties
that are designated to be for the first named insured only.
D. Additional Insured Endorsement Form: The Contractor shall name the Owner as additional insured on Contractor’s Commercial
General Liability policy.
E. Waiver of Subrogation/Waiver of Right of Recovery Endorsement Form: Contractor shall have policy endorsed with a waiver
of subrogation/waiver of right of recovery in favor of Owner.

4. Automobile Liability: The Contractor shall have, maintain, and provide proof of Automobile Liability insurance.
A. Basis: Occurrence basis.
B. Limits: Not less than $1,000,000 CSL per accident. Auto Liability shall not be subject to an aggregate.
C. Coverage: Coverage shall include liability arising out of the ownership, maintenance, or use of any motor vehicle, including
Owned, Leased, Hired and Non-Owned.
D. Additional Insured Endorsement Form: The Contractor shall name the Owners as additional insured on Contractor’s
Automobile Liability policy. 
E. Waiver of Subrogation/Waiver of Right of Recovery Endorsement Form: Contractor shall have policy endorsed with a waiver
of subrogation/waiver of right of recovery in favor of Owner.

5. Workers' Compensation; Employers’ Liability: The Contractor shall have, maintain, and provide proof of Workers’ Compensation
insurance. 

A. Limits: Workers’ Compensation coverage not less than statutory requirements under the laws of the State of Nebraska and any
other applicable State where Work may be performed. Employer’s Liability coverage with limits of not less than $500,000 each
accident or injury shall be included.
B. Waiver of Subrogation/Waiver of Right of Recovery Endorsement Form: Contractor shall have policy endorsed with a waiver
of subrogation/waiver of right of recovery in favor of Owner. The Contractor shall have its Workers’ Compensation insurance carrier,
or, if the Contractor is self-insured, then the Contractor itself shall, waive its subrogation rights/rights of recovery against the Owner
and shall provide to Owner, in a form acceptable to Owner, a written document, signed by an authorized Officer of the Contractor
confirming Contractor has waived their right of subrogation/waived their right of recovery.
C. Sole proprietors and certain very small entities may be exempt from these requirements and it is the obligation of the Contractor to
submit documentation to the Owner of the basis for any such exemption. Contractor will not hire/engage any employees or
independent contractors without procuring a Workers Compensation policy and providing proof to the Owner.

11. Errors and Omissions; Professional Liability: The Contractor shall have, maintain, and provide proof of Errors and Omissions or
Professional Liability insurance.

A. Basis: Claims-made unless available as Occurrence basis coverage. Claim-made must have a retrospective date be the earlier of
the date of this Agreement or prior to work commencing.
B. Limits: Not less than $1,000,000 each claim and $1,000,000 in the aggregate.
C. Coverage: Coverage shall include Owner and third-party bodily injury, sickness, disease, mental anguish or shock sustained by
any person, including death, and property damage including physical injury to or destruction of tangible property including the
resulting loss of use thereof, clean-up costs, and the loss of use of tangible property that has not been physically injured or destroyed
because of pollution conditions, including asbestos, lead, and mold, arising from Contractor’s operations and completed operations.
Coverage shall include defense expenses including loss adjustment costs, charges and expenses incurred in the investigation,
adjustment or defense of claims for such compensatory damages.
D. Tail Coverage: Shall be maintained for a minimum of two (2) years after the latest of the: a) final payment; b) agreement
expiration; c) agreement termination or d) completion of the Work. In the event the policy is not renewed, Contractor shall arrange for
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a two (2) year extended reporting period provision.                                   

Subcontractors: The Contractor shall ensure that all tiers of Contractor’s subcontractors comply with insurance requirements identical to the
Insurance Requirements between the Contractor and Owner. Contractor shall provide, upon Owner’s request, all documentation evidencing
such compliance, to Owner on behalf of Contractor and Contractor’s subcontractors.
Cancellation/Renewal Notice: Contractor’s policies must contain a provision or endorsement that the coverage afforded will not be canceled,
materially changed, non-renewed or aggregate limits exhausted until at least 30 days prior written notice has been given to Contractor. Within
three days of receipt of any such written notice from insurer, Contractor shall provide a copy of the notice to Owner. If coverage required under
this Agreement is cancelled or non-renewed, Contractor shall provide evidence of replacement coverage, with no lapse in coverage between
the policies. Contractor shall provide, prior to expiration of any policy(ies), certificates of insurance and endorsement forms evidencing renewal
insurance coverages as required in this Agreement.
Owner’s Option: Owner may purchase and maintain at Owner’s expense, liability insurance. Contractor cannot rely upon Owner’s liability
policy(ies) for any of Contractor’s insurance obligations required herein.
Umbrella or Excess Liability:  The Contractor may use an Umbrella, Excess Liability, or similar coverage to supplement the primary
insurance stated above in order to meet or exceed the minimum coverage levels required by this Agreement provided such umbrella/excess
coverage is not more restrictive than the primary coverage. Such coverage shall be excess of the Commercial General Liability, Auto Liability
and Employer’s Liability. If the Contractor is required to have, maintain and provide proof of Garage Liability, the Umbrella/Excess Liability shall
also be excess of Garage Liability.
Minimum Rating - Insurer: All insurance coverage are to be placed with insurers authorized to do business in the State of Nebraska and
must be placed with an insurer that has an A.M. Best's Rating of no less than “A-“ VIII, unless Owner has expressly approves in writing.
Reservation of Rights: The Owner reserves the right to require a higher limit of insurance or additional coverages when the Owner
determines that a higher limit or additional coverage is required to protect the Owner or the interests of the public.
Sovereign Immunity: Nothing contained in this clause or other clauses of this Agreement shall be construed to waive the Sovereign Immunity
of the Owner.
No Waiver by Owner: Failure of the Owner to object to the form or content of the certificate or endorsement or to demand such proof as is
required herein shall not constitute a waiver of any insurance requirement set forth herein.
Failure of Owner to demand such certificates of insurance, endorsements or other evidence of the Contractor’s full compliance with these
insurance requirements, or failure of Owner to identify any deficiency in compliance from the evidence provided, shall not be construed as a
waiver of the Contractor’s obligation to obtain and maintain such insurance at all tiers.
Claims-made Tail Coverage: Any liability insurance arranged on a claims-made basis, will require an Extended Reporting coverage for the
duration specified or the maximum time period the Contractor's insurer will provide, if less than the duration specified. Contractor will be
responsible for furnishing certification of Extended Reporting coverage as described or continuous "claims made" liability coverage for the
additional period. Continuous "claims made" coverage is acceptable in lieu of Extended Reporting coverage, provided the retroactive date is on
or before the effective date of this Agreement and there is no prior or pending date added to the policy after the inception of this Agreement.

QUESTIONS
Consult with your insurance agent or broker on how to acquire the required coverages, endorsements, and waivers needed for your
Agreement.
For additional information or questions concerning coverage or acceptable forms, Contractor may contact the Purchasing Division at 402-441-
8103, or the Department that issues the Agreement. For general questions regarding Insurance Requirements, please contact the City of
Lincoln Risk Management at 402-441-7671 or County of Lancaster, Nebraska’s Risk Management at 402-441-6510, as appropriate.
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WH 23-16               Introduce:  6-7-23 

   

RESOLUTION NO. 

 

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public 1 

Agency: 2 

That the attached Right of Entry Agreement for construction staging area related to a 3 

nearby sanitary sewer rehabilitation project between the West Haymarket JPA and Municipal and 4 

Contractors Sealing Products, Inc. (“MCSPI”) allowing MCSPI to enter onto JPA property legally 5 

described as Lot 1, Block 10, West Haymarket Addition, until June 30, 2024, is hereby approved 6 

and the Chairperson of the West Haymarket Joint Public Agency is hereby authorized to execute 7 

the same on behalf of the West Haymarket Joint Public Agency and any extension mutually agreed 8 

to by the parties. 9 

Adopted this _____ day of June, 2023. 

Introduced by: 

 

___________________________________ 

 

 

Approved as to Form & Legality:   West Haymarket Joint Public Agency 

Board of Representatives 

 

_________________________________  ___________________________________ 

Legal Counsel for     Leirion Gaylor Baird 

West Haymarket Joint Public Agency 

___________________________________ 

Tim Clare 

 

___________________________________ 

Tom Beckius 
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RIGHT OF ENTRY AGREEMENT 

WEST HAYMARKET JOINT PUBLIC AGENCY 

 
THIS RIGHT OF ENTRY AGREEMENT (the " Agreement") is made and entered into this 

          day of ___________________, 2023, by and among the West Haymarket Joint Public 

Agency, a political subdivision and corporate body politic of the State of Nebraska (hereinafter 

"JPA"), and Municipal and Contractors Sealing Products, Inc. (hereinafter "MCSPI"). 

 
RECITALS 

1. The JPA owns the land legally described as Lot 1, Block 10, West Haymarket Addition to 

the City of Lincoln, Lancaster County, Nebraska ("the Property"). 

2. MCSPI, wishes to use the land for a construction staging area related to a nearby sanitary 

sewer rehabilitation project. 

NOW, THEREFORE, in consideration of, and based on, the foregoing Recitals and the mutual 

promises and agreements set forth below, the parties agree as follows: 

I. Right of Entry 

a. In consideration of the mutual benefits and obligations of this Agreement, the JPA hereby 

grants a right of entry to MCSPI, its employees and agents, for the Property for the 

following purposes and no others: 

Storage and staging of materials and equipment located on Lot 1, Block 10, West 

Haymarket Addition. 

b. It is understood and agreed that MCSPI shall not be liable for trespass of any kind arising 

out of entering on to the Property for the purposes provided herein. It is further understood 

and agreed that JPA shall have no right to direct, interfere with, instruct, limit, or 

participate with, MCSPI with regard to the work. 

c. MCSPI shall carry sufficient insurance or self-insure in an amount of not less than 

described in Article V below, covering the term of this Right of Entry. 

II. Condition of the Property. 

The JPA, its board members, and its agents have made no representations to MCSPI about 

the condition of the property.  MCSPI shall use the property AS IS and agrees to be 

exclusively responsible for adequate safety measures being taken before, during, and 

immediately after the MCSPI's use of the property.  

III. Term and Termination. 

a. This Right of Entry shall be in force and effect from and after the execution and approval 

of this Agreement and shall terminate on June 30, 2024, provided, however, if MCSPI has 

not yet completed the project described above, MCSPI shall be permitted to extend the term 

of this Agreement by thirty (30) days by providing written notice to the JPA. 
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b. No use of the Property shall commence under this Right of Entry until MCSPI has obtained 

all insurance required herein and such insurance has been approved by the City Attorney for 

the City of Lincoln; provided, however, if evidence of the required insurance is provided to 

the City Attorney for the City of Lincoln and no response is received by MCSPI within five 

days thereafter, then the City Attorney for the City of Lincoln shall be deemed to have 

approved the insurance. MCSPI may also provide a letter stating that it will self-insure for 

this Right of Entry. 

 

c. The JPA may terminate this Agreement immediately upon written notice to MCSPI if 

MCSPI violates any of the covenants, agreements, stipulations, or conditions herein, and 

such violation or default shall continue for a period of five (5) business days after written 

notice from the JPA to MCSPI of such violation or default, then the JPA may without 

demand and notice terminate this Agreement and re-enter the Property with or without 

process of law, using such force as may be reasonably necessary to remove all persons or 

chattels therefrom, and the JPA shall not be liable for damage by reason of such re-entry or 

forfeiture. 

IV. Indemnification. 

a. Indemnification by MCSPI. To the extent allowed by law, MCSPI agrees to indemnify and 

hold the JPA, its board members and agents (collectively "the JPA"), harmless against, and 

will reimburse the JPA upon demand for any payment, loss, cost or expense (including 

reasonable attorney's fees) made or incurred by or asserted against the JPA, its board 

members and agents with respect to any and all damages resulting from any omission, 

misrepresentation, negligence, willful or intentional misconduct of the MCSPI, its 

professors, instructors, students, or agents, provided, however, in no event shall MCSPI be 

required to indemnify and hold harmless the JPA for any damages, liabilities or obligations 

caused by the negligence or willful or intentional misconduct of 

the JPA. 

b. Conditions of Indemnification. With respect to any actual or potential claim, any written 

demand, commencement of any action, or the occurrence of any other event which involves 

any matter or related series of matters (Claim) against which a party hereto is indemnified 

(Indemnified Party) by another party (Indemnifying Party) under Sections IV(a) or IV(b) 

hereof: 

1. Promptly after the Indemnified Party first receives written documents pertaining to 

the Claim, or if such Claim does not involve a third-party Claim, promptly after the 

Indemnified Party first has actual knowledge of such Claim, the Indemnified Party 

shall give notice to the Indemnifying Party of such Claim in reasonable detail and 

stating the amount involved, if known, together with copies of any such written 

documents; and 

2. If the Claim involves a third party Claim, then the Indemnifying Party shall have the 

right, at its sole cost, expense and ultimate liability regardless of outcome, through 

counsel of its choice, to litigate, defend, settle, or otherwise attempt to resolve such 

Claim, except that the Indemnified Party may elect, at any time and at the 

Indemnified Party's sole cost, expense and ultimate liability, regardless of outcome, 

and through counsel of its choice, to litigate, defend, settle, or otherwise attempt to 

resolve such Claim. If the Indemnified Party so elects (for reasons other than the 
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Indemnifying Party's inability, failure, or refusal to provide a defense to such 

Claim), then the Indemnifying Party shall have no obligation to indemnify the 

Indemnified Party with respect to such Claim. In any event, all parties hereto shall 

fully cooperate with any other party and their respective counsel in connection with 

any such litigation, defense, settlement, or other attempt at resolution. 
 

V. Insurance. 

 

 A.  General Liability Insurance. MCSPI shall maintain General Liability Insurance at its own 

expense during the life of this Agreement, naming and protecting MCSPI and JPA, their officials, 

employees and volunteers as insureds, against claims for damages resulting from (a) all acts or 

omissions, (b) bodily injury, including wrongful death, (c) personal injury liability, and (d) 

property damage which may arise from operations under this Agreement whether such operations 

are carried out by MCSPI or MCSPI’s employees or agents.  The minimum acceptable limits of 

liability to be provided by such insurance for the first ten (10) years of the Agreement shall be as 

follows: 

 1. All Acts or Omissions - $1,000,000 each Occurrence; $2,000,000 Aggregate; and 

 2. Bodily Injury/Property Damage - $1,000,000 each Occurrence; $2,000,000 Aggregate; and 

 3. Personal Injury Damage - $1,000,000 each Occurrence; and 

 4. Contractual Liability - $1,000,000 each Occurrence; and 

 5. Products Liability and Completed Operations - $1,000,000 each Occurrence; and 

 6. Medical Expenses (any one person) - $10,000; and 

 7. Fire Damage (any one fire) - $100,000. 

  

 B.  Certificate of Insurance. MCSPI shall furnish JPA with a certificate(s) of insurance, executed 

by a duly authorized representative of each insurer, showing compliance with the insurance 

requirements set forth above. The JPA shall be specifically named as an additional insured on 

the General Liability Insurance. Proof of workers’ compensation shall be shown as appropriate. 

All certificates shall provide for thirty (30) days written notice to JPA, and MCSPI prior to the 

cancellation, non-renewal, or material change of any insurance referred to therein. MCSPI shall 

provide JPA with a waiver of subrogation.  

 

C. Insurance Review. The parties shall meet and confer every ten (10) years from the effective 

date of this Agreement regarding insurance limits to update them to current standards used by 

JPA for leases and contracts with contractors, which shall also conform to those standards used 

in the industry, subject to JPA’s final discretion. MCSPI shall then adjust its insurance limits to 

those standard limits used by JPA as provided by JPA to MCSPI in writing. 

VI. Severability. 

If for any reason whatsoever, any one or more of the provisions of this Agreement shall be 

held or deemed to be inoperative, unenforceable, or invalid as applied to any particular case or in 

all cases, such circumstances shall not have the effect of rendering such provision invalid in any 

other case or of rendering any of the other provisions of this Agreement inoperative, unenforceable, 

or invalid. 
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VII. Construction. 

The parties hereto acknowledge and agree that each party has participated in the drafting 

of this Agreement and that this document has been reviewed by the respective legal counsel for 

the parties hereto and that no inference in favor of, or against, any party shall be drawn by the fact 

that one party has drafted any portion hereof. 

VIII. Authority. 

This Agreement has been duly executed and delivered by the parties and constitutes a legal, 

valid and binding obligation of each party, enforceable against the same in accordance with its 

terms. The JPA owns the Property, and no other persons have any interest in such real estate which 

would detrimentally affect MCSPI’s ability to use the Right of Entry for the purposes stated 

herein. 

IX. Integration and Amendments. 

This Agreement represents the entire agreement between the parties and all prior 

negotiations and representations are hereby expressly excluded from this Agreement. This 

Agreement may be amended or modified only in writing signed by both Parties. 
 

 

Executed by West Haymarket Joint Public Agency this         day of  ,. 2023. 
 

ATTEST: WEST HAYMARKET JOINT PUBLIC AGENCY, 

a political subdivision and corporate body politic of 

the State of Nebraska. 

 

 

 

 

 
City Clerk 

By  :  _________________________________________________________ 
Leirion Gaylor Baird, Chair 

 

 

STATE OF NEBRASKA 

COUNTY OF LANCASTER 

) 

) ss. 

) 

The foregoing instrument was acknowledged before me this   day of __________________ , 

2023, by Leirion Gaylor Baird, Chair, on behalf of the West Haymarket Joint Public Agency, a 

political subdivision and corporate body politic of the State of Nebraska. 
 

 

 
 

Notary Public 
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Executed by Municipal and Contractors Sealing Products, Inc. this         day of  ,. 

2023. 
 

 

      Municipal and Contractors Sealing Products, Inc. 

 

 

      By:  ____________________________________  

       President  

 

STATE OF  __________________      ) 
) ss. 

COUNTY OF __________________ ) 

The foregoing instrument was acknowledged before me this ______day of_________________,2023, by 

____________________, known to me to be the ____________________ of Municipal Contractors 

Sealing Products, Inc., on behalf of the corporation. 
 
 
       _______________________________ 

Notary Public 
 



Insurance Requirements

Submitted on 23 May 2023, 1:01PM

Receipt number 922

Related form version 18

OWNERS: The Insurance Requirements apply to the following: WHJPA

PROVISIONS: 3. Commercial General Liability

4. Automobile Liability

5. Workers' Compensation

The requirements herein apply to contracts to be issued by the City of Lincoln, Lancaster County, the Lincoln-Lancaster County Public Building
Commission, and the West Haymarket Joint Public Agency. For purposes of certificates, endorsements and other proof required herein, only
include the entity issuing the contract.

DEFINITIONS: For purposes of these Requirements, the following definitions apply:
“Agreement” shall mean the contract between the Owner and the Contractor into which these Insurance Requirements are
incorporated by reference.
“City” shall mean the City of Lincoln, NE.
“COI” shall mean a Certificate of Insurance.
“Contractor” shall mean the individual, company, etc. being hired to perform the Work under the Agreement. Contractor shall include
all owners, officers, employees, agents, and subcontractors and employees of any of them.
“County” shall mean the County of Lancaster, Nebraska.
“Owner(s)” shall mean any, all, or a combination of the City of Lincoln, NE, County of Lancaster, Nebraska, Lincoln-Lancaster County
Public Building Commission, and/or the West Haymarket Joint Public Agency and their elected and appointed officials, officers,
employees, agents, contractors, and consultants.
“PBC” shall mean the Lincoln-Lancaster County Public Building Commission.
“Site” shall mean the location the Work is being completed and/or delivered to.
“WHJPA” shall mean the West Haymarket Joint Public Agency.
“Work” shall mean the project being completed, products being delivered, and/or services being provided as contemplated in the
Agreement.

Contractor shall comply with the following provisions:

1. Insurance; Coverage Information
A. The Contractor shall, prior to beginning work, satisfy all provisions of these Insurance Requirements and shall provide proof of
insurance coverage in a form satisfactory to the Owner, which shall not unreasonably withhold approval. Contractor shall comply with
these Insurance Requirements, including maintaining all coverages required by these Insurance Requirements, at all times the Work
is being done pursuant to the Agreement.
B. Contractor’s insurance shall be primary and non-contributory with any insurance coverage maintained by the Owner. Owner’s
insurance policies, if any, operate secondary, in excess, separately and independently from policies required to be provided by
Contractor. The policies shall be written for not less than the limits of liability required herein. If Contractor maintains higher limits than
the minimums shown, the Owner requires and shall be entitled to the higher limits. Any available insurance proceeds in excess of the
specified minimum limits of insurance and coverage shall be available to the Owner.

Deductibles/Retentions: Deductibles/Retentions above $25,000.00 shall not be permitted unless written consent is given by the Owner prior
to close of an RFP or bid, or upon execution of the Agreement if a formal bid or RFP is not issued. 
Owner has sole and exclusive discretion to reject deductibles/retentions that do not meet Owner's satisfaction.
 Self-Insurance: In the event Contractor is self-insured for any insurance coverages required in this Agreement, Contractor is required to
complete a Self-Insured Certification. If Contractor is self-insured for Workers Compensation, Contractor shall provide Owner a copy of
Nebraska Certificate of Self-Insurance for Workers' Compensation.
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Owner(s) checked below shall be listed as the Certificate Holder
on the COI using the following address: 555 S. 10th St.,
Lincoln, NE 68508

West Haymarket Joint Public Agency

2. Certificates
A. The Contractor shall provide to Owner, in a form acceptable to Owner, a COI demonstrating the coverage required herein and
include copies of all necessary endorsements, waivers, or other documents required by these Insurance Requirements before being
permitted to begin the Work pursuant to this Agreement.

3. Commercial General Liability: The Contractor shall have, maintain, and provide proof of Commercial General Liability Insurance.
A. Basis: Occurrence basis.
B. Limits: Not less than $1,000,000 combined single limit (CSL) each occurrence; $2,000,000 general aggregate and $2,000,000
products-completed operations aggregate.
C. Coverage: Coverage shall include: Premises-Operations, Products/ Completed Operations, Contractual, Broad Form Property
Damage, and Personal and Advertising Injury. The required insurance must include coverage for all projects and operations by or on
behalf of Contractor or similar language that meets the approval of the Owner, which approval shall not be unreasonably withheld.
Blanket contractual liability coverage, to the extent permitted by law, including but not limited to coverage of Contractor’s contractual
indemnity obligations in this agreement. Policy shall have a Cross-Liability/Separation of Insureds Clause specifying the insureds'
protection under the policy as if each insured had a separate policy, with the exception of the limits of liability and any rights or duties
that are designated to be for the first named insured only.
D. Additional Insured Endorsement Form: The Contractor shall name the Owner as additional insured on Contractor’s Commercial
General Liability policy.
E. Waiver of Subrogation/Waiver of Right of Recovery Endorsement Form: Contractor shall have policy endorsed with a waiver
of subrogation/waiver of right of recovery in favor of Owner.

4. Automobile Liability: The Contractor shall have, maintain, and provide proof of Automobile Liability insurance.
A. Basis: Occurrence basis.
B. Limits: Not less than $1,000,000 CSL per accident. Auto Liability shall not be subject to an aggregate.
C. Coverage: Coverage shall include liability arising out of the ownership, maintenance, or use of any motor vehicle, including
Owned, Leased, Hired and Non-Owned.
D. Additional Insured Endorsement Form: The Contractor shall name the Owners as additional insured on Contractor’s
Automobile Liability policy. 
E. Waiver of Subrogation/Waiver of Right of Recovery Endorsement Form: Contractor shall have policy endorsed with a waiver
of subrogation/waiver of right of recovery in favor of Owner.

5. Workers' Compensation; Employers’ Liability: The Contractor shall have, maintain, and provide proof of Workers’ Compensation
insurance. 

A. Limits: Workers’ Compensation coverage not less than statutory requirements under the laws of the State of Nebraska and any
other applicable State where Work may be performed. Employer’s Liability coverage with limits of not less than $500,000 each
accident or injury shall be included.
B. Waiver of Subrogation/Waiver of Right of Recovery Endorsement Form: Contractor shall have policy endorsed with a waiver
of subrogation/waiver of right of recovery in favor of Owner. The Contractor shall have its Workers’ Compensation insurance carrier,
or, if the Contractor is self-insured, then the Contractor itself shall, waive its subrogation rights/rights of recovery against the Owner
and shall provide to Owner, in a form acceptable to Owner, a written document, signed by an authorized Officer of the Contractor
confirming Contractor has waived their right of subrogation/waived their right of recovery.
C. Sole proprietors and certain very small entities may be exempt from these requirements and it is the obligation of the Contractor to
submit documentation to the Owner of the basis for any such exemption. Contractor will not hire/engage any employees or
independent contractors without procuring a Workers Compensation policy and providing proof to the Owner.

Subcontractors: The Contractor shall ensure that all tiers of Contractor’s subcontractors comply with insurance requirements identical to the
Insurance Requirements between the Contractor and Owner. Contractor shall provide, upon Owner’s request, all documentation evidencing
such compliance, to Owner on behalf of Contractor and Contractor’s subcontractors.
Cancellation/Renewal Notice: Contractor’s policies must contain a provision or endorsement that the coverage afforded will not be canceled,
materially changed, non-renewed or aggregate limits exhausted until at least 30 days prior written notice has been given to Contractor. Within
three days of receipt of any such written notice from insurer, Contractor shall provide a copy of the notice to Owner. If coverage required under
this Agreement is cancelled or non-renewed, Contractor shall provide evidence of replacement coverage, with no lapse in coverage between
the policies. Contractor shall provide, prior to expiration of any policy(ies), certificates of insurance and endorsement forms evidencing renewal
insurance coverages as required in this Agreement.
Owner’s Option: Owner may purchase and maintain at Owner’s expense, liability insurance. Contractor cannot rely upon Owner’s liability
policy(ies) for any of Contractor’s insurance obligations required herein.
Umbrella or Excess Liability:  The Contractor may use an Umbrella, Excess Liability, or similar coverage to supplement the primary
insurance stated above in order to meet or exceed the minimum coverage levels required by this Agreement provided such umbrella/excess
coverage is not more restrictive than the primary coverage. Such coverage shall be excess of the Commercial General Liability, Auto Liability
and Employer’s Liability. If the Contractor is required to have, maintain and provide proof of Garage Liability, the Umbrella/Excess Liability shall

2 of 3



E-mail Address (Internal use only) cconnolly@lincoln.ne.gov

also be excess of Garage Liability.
Minimum Rating - Insurer: All insurance coverage are to be placed with insurers authorized to do business in the State of Nebraska and
must be placed with an insurer that has an A.M. Best's Rating of no less than “A-“ VIII, unless Owner has expressly approves in writing.
Reservation of Rights: The Owner reserves the right to require a higher limit of insurance or additional coverages when the Owner
determines that a higher limit or additional coverage is required to protect the Owner or the interests of the public.
Sovereign Immunity: Nothing contained in this clause or other clauses of this Agreement shall be construed to waive the Sovereign Immunity
of the Owner.
No Waiver by Owner: Failure of the Owner to object to the form or content of the certificate or endorsement or to demand such proof as is
required herein shall not constitute a waiver of any insurance requirement set forth herein.
Failure of Owner to demand such certificates of insurance, endorsements or other evidence of the Contractor’s full compliance with these
insurance requirements, or failure of Owner to identify any deficiency in compliance from the evidence provided, shall not be construed as a
waiver of the Contractor’s obligation to obtain and maintain such insurance at all tiers.
Claims-made Tail Coverage: Any liability insurance arranged on a claims-made basis, will require an Extended Reporting coverage for the
duration specified or the maximum time period the Contractor's insurer will provide, if less than the duration specified. Contractor will be
responsible for furnishing certification of Extended Reporting coverage as described or continuous "claims made" liability coverage for the
additional period. Continuous "claims made" coverage is acceptable in lieu of Extended Reporting coverage, provided the retroactive date is on
or before the effective date of this Agreement and there is no prior or pending date added to the policy after the inception of this Agreement.

QUESTIONS
Consult with your insurance agent or broker on how to acquire the required coverages, endorsements, and waivers needed for your
Agreement.
For additional information or questions concerning coverage or acceptable forms, Contractor may contact the Purchasing Division at 402-441-
8103, or the Department that issues the Agreement. For general questions regarding Insurance Requirements, please contact the City of
Lincoln Risk Management at 402-441-7671 or County of Lancaster, Nebraska’s Risk Management at 402-441-6510, as appropriate.
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WH 23-17         Introduce:  6-7-23 

RESOLUTION NO. 

 

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public 1 

Agency: 2 

That the attached Agreements between First Data Merchant Services, LLC and the West 3 

Haymarket Joint Public Agency to furnish and install a point of sale system at Pinnacle Bank Arena 4 

for the amounts listed for each component over the course of the five (5) year agreements are 5 

hereby approved: 6 

a. Hardware Lease:   $535,962.10     (five year total) 7 

b. Software Subscription:     $489,000.00     (five year total) 8 

c. One-Time Installation:      $60,303.00      (first year only) 9 

d. Estimated Acquiring Fees:     $1,250,000.00   (five year total) 10 

The costs for the Hardware Lease, Software Subscription, and the One-Time Installation shall not 11 

exceed the amounts set forth herein without further approval of the Board of Representatives. The 12 

Chairperson of the West Haymarket Joint Public Agency Board of Representatives is hereby 13 

authorized to execute said Agreements on behalf of the Joint Public Agency.  14 

Adopted this _____ day of June, 2023. 

Introduced by: 

 

 

___________________________________ 
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RESOLUTION NO. 

 

 

 

Approved as to Form & Legality:   West Haymarket Joint Public Agency 

Board of Representatives 

 

_________________________________  ___________________________________ 

Legal Counsel for     Leirion Gaylor Baird 

West Haymarket Joint Public Agency 

___________________________________ 

Tim Clare 

 

___________________________________ 

Tom Beckius 
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