
LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for July 20, 2016 PLANNING COMMISSION MEETING

PROJECT #:  Special Permit No. 11025A

PROPOSAL: A request per Section 27.63.320 to amend the Beautiful Day Acres
Community Unit Plan (CUP).

LOCATION: N 40th Street and Turner Street

LAND AREA: 34.11 acres, more or less

EXISTING ZONING: R-5 and R-2 Residential

CONCLUSION: This amendment will reduce the total number of units for the CUP
from 294 to 52 by replacing a proposed multi-family area with single
family attached units. The change in unit type will allow for
development of an existing infill site that was previously removed from
the floodplain and has access to existing infrastructure. The request
is consistent with the requirements of the Zoning Ordinance and
conforms with the Comprehensive Plan.

RECOMMENDATION:                                                      Conditional Approval
Waivers/modifications: 
1. 26.23.130 - Block length of Block 3.          Conditional Approval       
2. 27.72.020(a) -  Rear yard setback of 5 feet for Approval 

 Lots 1-15 of Block 3.                   
3. 26.23.140 - Lot width-to-depth ratio for Lot 16 of Approval

Block 3.

Waivers 4 - 7 previously approved with SP #11025.

4. 26.23.040 - Right-of-way width  from 60 feet to Approval
58 feet for Frederick Street.

5. Design Standards Chapter 2.00, Section 3.5 - Approval
Storm water detention. 

6. Design Standards Chapter 2.00, Section 3.5 - Approval
Sanitary sewer running opposite street grades.

7. 26.23.030(e) - Centerline grade more than one Approval
foot below the 50-year flood elevation.
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GENERAL INFORMATION:

LEGAL DESCRIPTION:  

Lots 1-4, Block 1; Lots 1-8, Block 2; Lots 1-6, Block 3; and Outlots A, B, and C, Beautiful
Day Acres 1st Addition, and adjacent right-of-way, located in the NE 1/4 of Section
7-10-7, Lincoln, Lancaster County, Nebraska.

EXISTING LAND USE: Undeveloped, Residential

SURROUNDING LAND USE AND ZONING:  

North: Residential, Salt Creek R-3 Residential, I-1 Industrial
South: Undeveloped R-5 Residential
East: Residential R-2 Residential
West: Salt Creek I-1 Industrial

HISTORY:

November 2011 Beautiful Day Acres CUP approved by Planning Commission. The
area being amended with this application was shown as a future
multi-family use.

December 2011 Change of Zone No. 11036 from R-2 to R-5 Residential approved
by City Council. This change of zone addressed a small portion of
the CUP site. A majority of the site was already R-5.

June 2012 Beautiful Day Acres 1st Addition final plat approved by Planning
Director.

 
COMPREHENSIVE PLAN SPECIFICATIONS:

Page 1.9 Area identified as Urban Residential on Future Land Use map.

Page 2.7 The community’s present infrastructure investment should be maximized by planning for
well-designed and appropriately-placed residential and commercial development in areas
with available capacity.

Page 2.8 Natural and environmentally sensitive areas should be preserved within and between
neighborhoods.

Page 3.9 Designate areas for future urban development outside of the floodplain and floodway.

Page 3.10 Buffer areas should be sought along stream corridors with significant natural values
worthy of continued preservation, and/or to decrease impacts from adjacent future land
uses.
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Page 7.2 Neighborhoods and housing guiding principles:
- Provide a wide variety of housing types and choices for an increasingly diverse and
aging population.
- Provide flexibility to the marketplace in siting future residential development locations.

Page 7.4 Strategies for neighborhoods and housing:
- Discourage residential development in areas of environmental resources such as
endangered species, saline wetlands, native prairies, and in floodplain corridors.
- Encourage substantial connectivity and convenient access to neighborhood services
(stores, schools, parks) from residential areas.

Page 7.6 Encourage a mix of housing types all in one area.

Page 7.8 Encourage new development to achieve densities greater than five dwelling units per
gross acre.

ANALYSIS:

1. The Beautiful Day Acres CUP was approved in 2011. The CUP included 16
single family attached units, 266 multi-family units, and a conceptual layout for 12
single family units, for a total of 294 dwelling units.

2. The applicant is proposing to eliminate the multi-family units and construct 24
single family attached units in the same location. The amended CUP will include
40 single family attached units and a conceptual layout for 12 single family units,
for a total of 52 dwelling units. Ten of the 16 single family attached units
previously approved with the CUP are occupied and the remainder are under
construction.

3. The entire site is within the 100-year floodplain. Fill soil was brought in and a
Letter of Map Revision-F was completed in August 2010 to remove the multi-
family pad site and 16 single family attached units from the floodplain. The
proposed 24 single family attached units will be located entirely within the multi-
family pad site and elevated out of the floodplain. Basements will not be
permitted in the units. The site meets all fill requirements associated with the Salt
Creek Storage Area. 

4. The site plan as submitted shows portions of the proposed lots on Block 3
located in the floodplain. Even though the building envelope is located out of the
floodplain, it is better for future residents to have the proposed lots completely
removed from the floodplain. This helps to reduce the risk that homeowners
could place backyard items (such as sheds, play equipment, etc) in the floodplain
at a future date. It will also mean that flood insurance will not be required since
the whole lot will be out of the floodplain. The applicant has agreed to adjust lot
lines so residential lots in Block 3 are completely removed from the floodplain.
Non-buildable outlots will cover the floodplain area around Block 3. Portions of
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the previously-approved residential lots in Blocks 1 and 2 are also located in the
floodplain; however, this amendment will not change the layout of those lots
since a majority are already occupied.  

5. There are three new waivers associated with this application:

Block length of Block 3.
Frederick Place is shown as a cul-de-sac because surrounding conditions limit
the potential for additional street connections. Salt Creek is located directly to the
west, and any north-south street connection west of N 38th Street is unlikely due
to the limited developable area out of the floodplain. A sidewalk is shown from
the cul-de-sac connecting to the north. A sidewalk is required by Section
26.23.125 to be added from the cul-de-sac connecting to the south to aid
pedestrian movement.

Reduce rear yard to 5 feet for lots 1-15 of Block 3.
This waiver is related the need to adjust lot lines so residential lots are not
located in the floodplain. The five-foot setback ensures that the adjusted lot lines
are compatible with the existing building envelopes shown on the application.
The rear yard for these lots is adjacent to a non-buildable outlot.

Lot width-to-depth ratio for Lot 16 of Block 3.
This waiver is also related to the need to adjust lot lines. The subdivision
ordinance prohibits lots with a depth greater than three times their width,
although the Planning Director is authorized to make exceptions for lots
containing single family attached units. The preliminary alignment of Lot 16,
Block 3 after it has been removed from the floodplain has a lot depth that is
approximately 3.1 times its width. The lot is located adjacent to a pedestrian
easement and its rear line matches the boundaries of land that has been
removed from the floodplain. This waiver will have no negative impact on
surrounding properties or the floodplain area. Note that the depth of lots on Block
3 will be adjusted from the original application to remove the lots from the
floodplain.

The following waivers were approved with Special Permit No. 11025:

Right-of-way width reduced from 60 feet to 58 feet for Frederick Street directly
west of N 40th Street.
This change was previously approved since some homes adjacent to the
development were built too close to the future Frederick Street right-of-way. If
built at 60 feet, these homes would not meet the required front yard setback. The
reduced right-of-way is included on the Final Plat for Beautiful Day Acres 1st

Addition approved in 2012.
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Storm water detention.
Storm water detention is not needed due to the close proximity of Salt Creek.

Sanitary sewer running opposite street grades in Frederick Street, Turner Street,
and North 39th Street.
This waiver is required to sustain the natural flow of surface water on the street.
Minimum and maximum sewer depths will meet Design Standards.

Centerline grade more than one foot below the 50-year flood elevation.
This waiver is required to allow positive drainage, match existing street
elevations, and not exceed the fill restrictions within the development.

6. A pedestrian connection shown in Outlot D north of Lots 17-22, Block 3 is no
longer required since Frederick Place will have sidewalks. It is acceptable to
remove the sidewalk from this portion of Outlot D; the remaining sidewalk in
Outlots C and D beginning west of Lot 17 is still required. Pedestrians could
utilize the Frederick Place sidewalks to access the provided pedestrian
connections to the north and south of the cul-de-sac. The sidewalk to the north
will eventually connect to a potential 33rd Street realignment west of the site.

7. The Comprehensive Plan notes that buffer areas should be provided along
stream corridors to preserve their natural value. This plan shows all buildable lots
located outside the Salt Creek 500-foot buffer previously established by Lower
Platte South Natural Resource District. Approximately 19 acres (53 percent) of
the CUP will be preserved as open space in non-buildable outlots.

8. The Comprehensive Plan encourages a mix of housing types within a
neighborhood. This amendment would create a neighborhood comprised entirely
of single family attached units, with 12 conceptual single family units. The site
has been approved for multi-family use for several years and has not been
developed. The location of the multi-family, particularly its distance from an
arterial street, has proven to not be ideal. A majority of the single family attached
units previously approved with the CUP are occupied and the remainder are
under construction. This amendment creates a development scenario that
reflects market trends in the neighborhood and will locate 24 residential units on
a vacant infill site.

9. This amendment will allow for development of an existing infill site that was
previously removed from the floodplain and has access to existing infrastructure. 
The site plan provides a significant amount of non-buildable open space to
preserve the function of Salt Creek and the surrounding floodplain.

5



Special Permit #11025A Page 6
Beautiful Day Acres

CONDITIONS OF APPROVAL:

Per Section 27.63.320 this approval permits the Beautiful Day Acres Community Unit
Plan for 52 dwelling units with waivers/modifications for:
1. Block length of Block 3.
2. Rear yard setback of 5 feet for Lots 1-15 of Block 3.
3. Lot width-to-depth ratio for Lot 16 of Block 3.
4. Right-of-way width  from 60 feet to 58 feet for Frederick Street.
5. Storm water detention.
6. Sanitary sewer running opposite street grades. 
7. Centerline grade more than one foot below the 50-year flood elevation.

Site Specific Conditions:

1. Before a final plat is approved the permittee shall cause to be prepared and
submitted to the Planning Department a revised and reproducible final plot plan
including 3 copies with all required revisions and documents as listed below:

1.1 Adjust lot lines so all residential lots on Block 3 are located entirely out of
the floodplain. The floodplain area should be designated as an outlot.

1.2 Add note that no structures may be placed in the outlots.

1.3 Provide a sidewalk from the Frederick Place cul-de-sac to the southern
border of the CUP.

1.4 The sidewalk in Outlot D may be removed north of Lots 17-24, Block 3.
The sidewalk in Outlots C and D west of Lot 17 shall remain.

1.5 Add a note that the sidewalks in Outlot D shall be completed with
Frederick Place and the sidewalk in Outlot C shall be completed at City
request with the future construction of a street to the west of the CUP.

1.6 Change the conceptual single family area to Block 4.

2. Before a final plat is approved provide the following documents to the Planning
Department: 

2.1 Verification from the Register of Deeds that the letter of acceptance as
required by the approval of the special permit has been recorded.
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3. Final plats are approved by the City.

If any final plat on all or a portion of the approved community unit plan is
submitted five (5) years or more after the approval of the community unit plan,
the city may require that a new community unit plan be submitted, pursuant to all
the provisions of section 26.31.015. A new community unit plan may be required
if the subdivision ordinance, the design standards, or the required improvements
have been amended by the city; and as a result, the community unit plan as
originally approved does not comply with the amended rules and regulations.

Before the approval of a final plat, the public streets, private roadway
improvements, sidewalks, public sanitary sewer system, public water system,
drainage facilities, land preparation and grading, sediment and erosions control
measures, storm water detention/retention facilities, drainageway improvements,
street lights, landscaping screens, street trees, temporary turnaround and
barricades, and street name signs, must be completed or provisions (bond,
escrow or security agreement) to guarantee completion must be approved by the
City Law Department.  The improvements must be completed in conformance
with adopted design standards and within the time period specified in the Land
Subdivision Ordinance.  A cash contribution to the City in lieu of a bond, escrow,
or security agreement may be furnished for sidewalks and street trees along
major streets that have not been improved to an urban cross section.   A cash
contribution to the City in lieu of a bond, escrow, or security agreement may be
furnished for street trees on a final plat with 10 or fewer lots.

No final plat shall be approved until the Permittee, as subdivider, enters into an
agreement with the City whereby Permittee agrees: 

to complete the street paving of public streets shown on the final plat within two
(2) years following the approval of the final plat.

  
to complete the installation of sidewalks along both sides of the streets shown on
the final plat within four (4) years following the approval of the final plat.

to construct the sidewalks in Outlot D at the same time as Frederick Place is
paved and to agree that no building permit shall be issued for construction on
Lots 10, 11, 16, and 17 until such time as the sidewalk in the outlot is
constructed. 

to construct the sidewalk in Outlot C at request of the City to coincide with the
future construction of a street to the west of the CUP.

to complete the public water distribution system to serve this plat within two (2)
years following the approval of the final plat. 
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to complete the public wastewater collection system to serve this plat within two
(2) years following the approval of the final plat.

to complete the enclosed public drainage facilities shown on the approved
drainage study to serve this plat within two (2) years following the approval of the
final plat.

to complete land preparation including storm water detention/retention facilities
and open drainageway improvements to serve this plat prior to the installation of
utilities and improvements but not more than two (2) years following the approval
of the final plat

to complete the installation of public street lights along streets within this plat
within two (2) years following the approval of the final plat.

to complete the planting of the street trees along streets roadways within this plat
within six (6) years following the approval of the final plat.

to complete the installation of the street name signs within two (2) years following
the approval of the final plat.

to complete the installation of the permanent markers prior to construction on or
conveyance of any lot in the plat.

to complete any other public or private improvement or facility required by
Chapter 26.23 (Development Standards) of the Land Subdivision Ordinance in a
timely manner which inadvertently may have been omitted from the above list of
required improvements.

to submit to the Director of Public Works a plan showing proposed measures to
control sedimentation and erosion and the proposed method to temporarily
stabilize all graded land for approval.

to comply with the provisions of the Land Preparation and Grading requirements
of the Land Subdivision Ordinance.

to complete the public and private improvements shown on the Community Unit
Plan.

to keep taxes and special assessments on the outlots from becoming delinquent.

to maintain the outlots on a permanent and continuous basis. 
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to maintain the private improvements in good order and condition and state of
repair including the routine and reasonable preventive maintenance of the private
improvements on a permanent and continuous basis. 

to maintain the sidewalks in the Outlots in good order and condition, including
repair and replacement as reasonably necessary, on a permanent and
continuous basis.

to maintain the private facilities which have common use or benefit in good order
and condition and state of repair, including the routine and reasonable preventive
maintenance of the private facilities, on a permanent and continuous basis. 

to recognize that there may be additional maintenance issues or costs
associated with the proper functioning of storm water detention/retention facilities
as they were designed and construction within the development and that these
additional maintenance issues or costs are the responsibility of the Permittee.

to retain ownership of and the right of entry to the outlots in order to perform the
above-described maintenance of the outlots and private improvements on a
permanent and continuous basis.  However, Permittee(s) may be relieved and
discharged of such maintenance obligations upon creating in writing a permanent
and continuous association of property owners who would be responsible for said
permanent and continuous maintenance subject to the following conditions:

(1) Permittee shall not be relieved of Permittee’s maintenance
obligation for each specific private improvement until a registered
professional engineer or nurseryman who supervised the
installation of said private improvement has certified to the City that
the improvement has been installed in accordance with approved
plans.

(2) The maintenance agreements are incorporated into covenants and
restrictions in deeds to the subdivided property and the documents
creating the association and the restrictive covenants have been
reviewed and approved by the City Attorney and filed of record with
the Register of Deeds
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to inform all purchasers and users if land is located within the 100 year floodplain
that the grading of the lots and outlots within the 100 year floodplain shall be in
conformance with the approved grading plan or as amended by the Director of
Planning.  The volume of fill material brought into each lot and outlot from outside
the floodplain shall not exceed that shown on the approved grading plan
accompanying the community unit plan.

to protect the trees that are indicated to remain during construction and
development.

Standard Conditions:

4. The following conditions are applicable to all requests:

4.1 Before occupying the dwelling units all development and construction shall
substantially comply with the approved plans.

4.2 All privately-owned improvements, including landscaping and recreational
facilities, shall be permanently maintained by the Permittee or an
appropriately established homeowners association approved by the City.

4.3 The physical location of all setbacks and yards, buildings, parking and
circulation elements, and similar matters be in substantial compliance with
the location of said items as shown on the approved site plan.

4.4 The terms, conditions, and requirements of this resolution shall run with
the land and be binding upon the Permittee, its successors and assigns.

4.5 The applicant shall sign and return the letter of acceptance to the City
Clerk. This step should be completed within 60 days following the approval
of the special permit. The City Clerk shall file a copy of the resolution
approving the special permit and the letter of acceptance with the Register
of Deeds, filing fees therefor to be paid in advance by the applicant.
Building permits will not be issued unless the letter of acceptance has
been filed. 

4.6 The site plan as approved with this resolution voids and supersedes all
previously approved site plans, however all prior resolutions approving this
permit remain in full force and effect as specifically amended by this
resolution.
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Prepared by

Andrew Thierolf, 441-6371, athierolf@lincoln.ne.gov
Planner

July 12, 2016

APPLICANT/ Schmieding Homebuilders, LLC
OWNER: 4101 North 40th Street

Lincoln, NE 68504

CONTACT: Marcia Kinning
REGA Engineering Group, Inc
601 Old Cheney Road, Suite A
Lincoln, NE 68512

F:\DevReview\SP\11000\SP11025A Beautiful Day Acres.adt.wpd
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